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Title 3— 


The President 


[FR Doc. 89-22862 
Filed 9-22-89; 3:05 pm] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 6027 of September 22, 1989 


Commendation of the Citizens of the Sioux City, Iowa, Tri- 
State Area 


By the President of the United States of America 


A Proclamation 


On July 19, 1989, our Nation was horrified by the tragic crash of a commercial 
airliner in Sioux City, Iowa. That catastrophe resulted in the deaths of 112 
people. Our Nation mourns the loss of these individuals and grieves for their 
family and friends. The extent of this tragedy might have been much greater 
were it not for the heroic efforts of citizens in the Sioux City, Iowa, tri-State 
area. Residents of Iowa, Nebraska, and South Dakota responded swiftly to the 
disaster, dispatching rescue teams to the crash site and voluntarily offering 
shelter and solace to the injured and their families. 


Today, we commend the professionalism of the emergency medical personnel 
who rushed to the scene or worked tirelessly at nearby hospitals to treat 
injured passengers. The State and local rescue units and municipal firefighters 
who extinguished the blaze and extricated victims following the crash demon- 
strated remarkable speed, skill, and preparedness. We also salute the area 
residents who volunteered to donate blood or contributed food, blankets, and 
clothing after the crash; as well as the local college officials who opened their 
dormitories to the survivors, the families of survivors, rescue teams, and 
investigators. Their compassion and generosity merit the respect and gratitude 
of all Americans. 


In recognition of the outstanding efforts of these citizens, the Congress, by 
House Joint Resolution 379, has commended their heroism and spirit of 
volunteerism and has authorized and requested the President to issue a 
proclamation making such a commendation. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby commend the citizens of the Sioux City, Iowa, tri-State 
area for their extraordinary efforts in response to the tragic aircraft accident 
of July 19, 1989. 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-second day 
of September, in the year of our Lord nineteen hundred and eighty-nine, and of 
the Independence of the United States of America the two hundred and 


fourteenth. 
Kn Drakes 








Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 


first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 


7 CFR Part 1930 
RIN 0575-AA20 


Stewart B. McKinney Homeless 
Assistance Amendment of 1988— 
Removal of Rent increase Condition 


AGENCY: Farmers Home Administration, 
USDA. 
ACTION: Final rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) amends its 
Multiple Family Housing Management 
and Supervision regulations to comply 
with recent legislation enacted by 
Congress which removes the 
requirement of incurring operating cost 
before qualifying for a rent increase. The 
intended effect of this action is to make 
it easier and more feasible for the 
borrower to request a needed rent 
change. 

EFFECTIVE DATE: October 26, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn B. Cooksie, Loan Specialist, 
Multiple Family Housing Servicing and 
Property Management Division, Room 
5321-S, Farmers Home Administration, 
USDA, 14th and Independence Avenue 
SW., Washington, DC 20250, Telephone 
(202) 382-1599. 

SUPPLEMENTARY INFORMATION: 
Classification: This action has been 
reviewed under USDA procedures 
established in Departmental Regulations 
1512-1, which implements Executive 
Order 12291, and has been determined 
“nonmajor.” It will not result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions or significant adverse effects on 
competition, employment, investment, 


productivity, innovations, or on the 
ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. 

Environmental Impact Statement: This 
document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program.” It 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and in 
accordance with the National 
Environmental Policy Act of 1969, Public 
Law 91-190, an Environmental Impact 
Statement is not required. 

Intergovernmental Review: The 
programs listed in the Catalog of Federal 
Domestic Assistance under number 
10.405 Farm Labor Housing Loans, 10.415 
Rural Rental Housing Loans, and 10.427 
Rural Rental Assistance Payments are 
subject to the provisions of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials (7 CFR part 
3015, subpart V, 48 FR 29112, June 24, 
1983.) 

Regulatory Flexibility Act: This final 
rule has been reviewed with regard to 
the requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601-602.) The 
undersigned has determined and 
certified by signature of this document 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities such as 
governmental units or special districts 
with a population of less than 50,000 
since this rulemaking action does not 
involve a new or expanded program. 


GENERAL INFORMATION 
Background and Statutory Authority 


The Stewart B. McKinney Homeless 
Assistance Amendments of 1988 
rescinded paragraph (h) of section 515 of 
the Housing Act of 1949 (42 U.S.C. 1485). 
This removes the requirement that loans 
approved after November 30, 1983, must 
incur operating costs before qualifying 
for a rent increase. 

Exhibit C, paragraph Il A, and 
paragraph VI C provides that FmHA 515 
Multi-Family Housing borrowers who 
have loans approved after November 30, 
1983, must incur operating costs before 
qualifying for a rent increase. This 
revision removes that requirement. 
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Discussion of Comments 


A proposed rule was published in the 
Federal Register (54 FR 18116) on April 
27, 1989, and invited comments for 60 
days ending June 26, 1989. Only four 
comments were received, two from 
national housing organizations, one from 
a property management company and 
one from a local housing industry 
organization. All four comments actively 
expressed support to remove the 
incurred cost requirements for rent 
increases. Because of these favorable 
comments no changes will be made in 
the final rule. 


List of Subjects in 7 CFR Part 1930 


Accounting, Administrative practice 
and procedure, Grant programs— 
Housing and community development, 
Loan program—Housing and community 
development, low and moderate-income 
housing—Rental, Reporting and 
recordkeeping and requirements. 


Accordingly FmHA amends part 1930, 
subpart C, title 7, Code of Federal 
Regulations as follows: 


PART 1930—GENERAL 


1. The authority citation for part 1930 
continues to read as follows: 


Authority: 42 U.S.C. 1480; 7 CFR 2.33; 7 CFR 
2.70. 


Subpart C—Management and 
Supervision of Multiple Family Housing 
Borrowers and Grant Recipients 


2. Exhibit C is amended by removing 
paragraph VI C and redesignating 
paragraph VI D as paragraph VI C and 
by revising paragraphs II] A andIV A1 
to read as follows: 


Exhibit C—Rent Changes 


Ill **e 

A. All RRH and LH applicants will be 
informed at the application stage of the 
agency’s rent change procedure. All 
borrowers will be advised that all proposed 
rent changes must comply with this Exhibit. 
This Exhibit will also apply to rent changes 
resulting from Housing and Urban 
Development's (HUD) Automatic Annual 
Adjustment Factors for units receiving 
Section 8 assistance. Requests for a rental 
change will be based on a realistic projected 
budget for the interim year or the ensuing full 
year. 
* * as a + 


—— 
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A 2. = 

1. Facts demonstrating the need and 
justification for a rent change in accordance 
with paragraph III A of this Exhibit. 
* * * * * 

Dated: August 29, 1989. 
Neal Sox Johnson, 
Acting Administrator, Farmers Home 
Admunistration. 


[FR Doc. 89-22690 Filed 9-25-89; 8:45 am] 
BILLING CODE 3410-07-M 


DEPARTMENT OF JUSTICE 


Immigration and Naturalization 
Service 


8 CFR Part 100 
[INS No. 1220-89] 


Statement of Organization; Ports of 
Entry for Aliens Arriving by Aircraft 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Final rule. 


SUMMARY: This final rule designates 
McCarren International Airport in Las 
Vegas, Nevada as a class “A” port of 
entry and further identifies the facility 
as a port of entry for all aliens arriving 
in the United States by aircraft. A full 
range of inspectional services will be 
available at McCarren International 
Airport, as the port will be regularly 
staffed by inspectors of the United 
States Immigration and Naturalization 
Service (INS). This change will facilitate 
international travel into the Las Vegas 
areas-and will permit carriers to 
establish regularly scheduled flights, 
from other than preinspection or 
preclearance locations, enhancing air 
service into this location. 

EFFECTIVE DATE: September 26, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Aris R. Kellner, Assistant Chief 
Inspector, Immigration and 
Naturalization Service, 425 I Street, 
NW., Washington, DC 20536, Telephone: 
(202) 633-2726. 


SUPPLEMENTARY INFORMATION: Under 
the present Service organization, Las 
Vegas, Nevada is a sub-office under the 
Phoenix, Arizona District. McCarren 
International Airport, located in Las 
Vegas, is currently the twenty-first 
busiest airport in the United States. 
Inspections of passengers at Las Vegas 
eclipse those of any other airport in the 
Phoenix District. Inspectional units 
during September to November 1988, 
reflected a 58% increase in air traffic 
over the same period in 1987. During FY 
88, 211 aircraft carrying 1034 crewmen 


and 12,015 passengers were inspected at 
McCarren Internationa! Airport and 
Nellis Air Force Base, which is located 
within this port's jurisdiction. These 
inspections are conducted by officers 
whose duty post is the Las Vegas sub- 
office of the United States Immigration 
and Naturalization Service. This port is 
currently operated on a 24-hour basis. 
Compliance with 5 U.S.C. 553 as to 
notice of proposed rule making and 
delayed effective date is unnecessary 
because this rule relates to agency 
management. 

In accordance with 5 U.S.C. 605(b}, the 
Commissioner of the Immigration and 
Naturalization Service certifies that this 
final rule will not have significant 
economic impact on a substantial 
number of smal! entities. This is not a 
rule within the definition of section 1{b) 
of E.O. 12291 as it relates solely to 
agency management. 


List of Subjects in 8 CFR Part 100 


Administrative practice and 
procedure, Organization and functions 
(Government agencies). 


Accordingly, part 100 of chapter I of 
title 8 of the Code of Federal Regulations 
is amended as follows: 


PART 100—STATEMENT OF 
ORGANIZATION 


1. The authority citation for part 100 
continues to read as follows: 


Authority: Sec. 103 of the Immigration and 
Nationality Act; 8 U.S.C. 1103 


2. In § 100.4(c)(2) District No. 18 is 
amended by adding Las Vegas, Nevada, 
in alphabetical order to read as follows: 


§106.4 Field service. 
ae? 
(2) . * * 


District No. 18—Phoenix, Ariz. 
Class A 


* * . . * 


*Las Vegas, Nevada (the port of Las 
Vegas includes port facilities at 
McCarren International Airport and 
Nellis Air Force Base, Nevada). 


Dated: August 25, 1989. 
Richard E. Norton, 


Associate Commissioner Examinations, 
Immigration and Naturalization Service. 


[FR Doc. 89-22682 Filed 9-25-89; 8:45 am] 
BILLING CODE 4410-10-M 


8 CFR Part 243, 287, and 299 
[INS No.: 1223-89] 


Deportation of Aliens in the United 
States; Field Officers; Powers and 
Duties; Immigration Forms 


AGENCY: Immigration and Naturalization 
Service, Justice. 


ACTION: Final rule. 


summary: This final rule amends 
existing regulations by referencing form 
number, I-205, Warrant of Deportation 
in § 243.2 and also adding it to the list of 
forms in § 299.1. Form I-247, 
Immigration Detainer—Notice of Action 
referenced in 8 CFR 242.2 is added to the 
list of forms in § 299.1. The word 
“legalization” in 8 CFR 287.6(c) is 
changed to correctly read “legislation.” 
This rule will update those sections 
cited by including forms previously 
omitted. 


EFFECTIVE DATE: September 26, 1989. 


FOR FURTHER INFORMATION CONTACT: Ira 
L. Frank, Senior Special Agent, 
Investigations Division, Room 7240, 
Immigration and Naturalization Service, 
425 I Street NW., Washington, DC 20536, 
Telephone: (202) 633-3098. 


SUPPLEMENTARY INFORMATION: This 
final rule amends § 243 by adding the 
Form I-205, Warrant of Deportation and 
also is necessary to ensure that the 
Immigration and Naturalization Service 
lists the forms cited in title 8 subchapter 
A—General Provisions and subchapter 
B—Immigration Regulations in § 299.1. 
Form I-247, an Immigration Detainer— 
Notice of Action, referred to in 8 CFR 
242.2 is being listed in § 299.1 Finally, 
the word “legalization” appearing in 

§ 287.6(c) should properly read 
“legislation” and the regulation is being 
amended to show the correct title of the 
convention referred to in that section. 

Compliance with 5 U.S.C. 533 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because this rule will merely make a 
technical amendment to an existing rule 

In accordance with 5 U.S.C. 605(b), the 
Commissioner certifies that this rule will 
not have a significant economic impact 
on a substantial number of small 
entities. 

This is not a major rule within the 
meaning of section 1(b) of E.O. 12291, 
nor does this rule have federalism 
implications warranting the preparation 
of a Federal Assessment in accordance 
with E.O. 12612. 
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List of Subjects 
8 CFR 243 


Administrative practice and 
_procedure, Aliens, Deportation. 


8 CFR 287 
Administrative practice and 
procedure, Aliens, Subpoenas, Powers 


and Authority of Immigration Officers, 
Deportation, Proof of Official Records. 


8 CFR 299 


Forms, Reporting and recordkeeping 
requirements. 


Accordingly, chapter I of title 8 of the 
Code of Federal Regulations is amended 
as follows: 


PART 243—DEPORTATION OF ALIENS 
IN THE UNITED STATES 


1. The authority citation for part 243 is 
revised to read as follows: 


Authority: 8 U.S.C. 1103, 1252, 1253, 8 CFR 


2 


2. Section 243.2 is revised to read as 
follows: 


§ 243.2 Warrant of deportation 

A Form I-205, Warrant of deportation, 
based upon the final administrative 
order of deportation in the alien's case 
shall be issued by a district director. The 
district director shall exercise the 
authority contained in section 243 of the 
Act to determine at whose expense the 
alien shall be deported and whether his/ 
her mental or physical condition 
requires personal care and attention en 
route to his/her destination 


PART 287—FiELD OFFICERS; 
POWERS AND DUTIES 


3. The authority citation for Part 287 is 
revised to read as follows: 

Authority: 8 U.S.C. 1103, 1182, 1225, 1226, 
1251, 1252, 1357, 8 CFR 2. 

4. In § 287.6, the heading for 
paragraph (c) is revised to read as 
follows: 


§ 287.6 Proof of official records. 

(c) Foreign: Countries Signatory to 
Convention Abolishing the Requirement 
of Legislation for Foreign Public 
Document. * * * 

PART 299—IMMIGRATION FORMS 

5. The authority. citation for part 299 is 
revised to read as follows: 

Authority: 8 U.S.C. 1101, 1103, 8 CFR 2. 

6. Section 299.1 is amended by adding 
in proper numerical sequence Form I- 


205 and Form I-247 to the listing, to read 
as follows: 


§ 299.1 Prescribed forms. 

1-205 (11/29/79)—Warrant of 
Deportation. 

1-247 (3/1/83)—Immigration 
Detainer—Notice of Action. 

Dated: August 28, 1989. 

Clarence M. Coster, 

Associate Commissioner, Enforcement, 

Immigration and Naturalization Service. 

[FR Doc. 89-22683 Filed 9-25-89; 8:45 am] 

BILLING CODE 4410-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 21 and 25 


[Docket No. NM-38; Special Conditions No. 
25-ANM-30] 


Special Conditions; Aerospatiale/ 
Aeritalia ATR-72, Lightning and Radio 
Frequency (RF) Energy Protection 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final special conditions. 


SUMMARY: These special conditions are 
issued for the Aerospatiale/Aeritalia 
ATR-72 airplane. This airplane will 
have a novel or unusual design feature 
associated with a multipurpose 
computer system which performs critical 
and essential functions. The applicable 
airworthiness regulations do not contain 
adequate or appropriate safety 
standards for the protection of the 
multipurpose computer system from the 
effects of lightning and susceptibility to 
external radio frequency (RF) energy 
sources. These special conditions 
contain the safety standards which the 
Administrator finds necessary to ensure 
that the critical and essential functions 
this system performs in the ATR-72 are 
maintained. 

EFFECTIVE DATE: October 26, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Gene Vandermolen, Flight Test and 
Systems Branch, ANM-111, Transport 
Airplane Directorate, Aircraft 
Certification Service,.FAA, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington, 98168, telephone (206) 431- 
2157. 

SUPPLEMENTARY INFORMATION: 


Background 


On January 24, 1986 Aerospatiale 
applied for an amendment to their Type 
Certificate No. A53EU to include the 
Aerospatiale/Aeritalia ATR-72 
airplane. The Aerospatiale/ Aeritalia 
ATR-72 is a derivative of the 
Aerospatiale/Aeritalia ATR-42 
airplane, and will incorporate a 


39337 


multipurpose computer system 
comprising two computers which 
provide critical and essential functions. 
Lightning Protection 

The Aerospatiale/Aeritalia ATR-72 
airplane is designed with multipurpose 
computers which perform critical and 
essential functions, such as control of 
stick pusher, pitch trim, flaps, propeller 
feathering, crew alerting, deice and 
antiice, electrical power, door 
monitoring, landing gear monitoring, 
propeller brake, air conditioning, and 
pressurization, etc. These computers, 
which are designed to perform critical or 
essential functions, are susceptible to 
disruption to both the command/ 
response signals and the operational 
mode logic as a result of electrical and 
magnetic interference. This disruption of 
signals could result in functions failing 
to be properly provided when needed. 
To ensure that a level of safety is 
achieved equivalent to that of existing 
operating airplanes, special conditions 
are needed which require that the 
computers, associated relays, and wiring 
will be designed and installed to 
preclude component damage and 
interruption of function due to both the 
direct and indirect effects of lightning. 
To provide a means of compliance with 
the special conditions, a clarification on 
the threat definition for lightning is 
needed. 

The following “threat definition,” 
based on Society of Automotive 
Engineers (SAE) Report No. AE4L-87-3, 
is proposed as a basis to use in 
demonstrating compliance with the 
lightning protection special condition. 

The lightning current waveforms 
(Components A, D, and H) defined 
below, along with the voltage 
waveforms in Advisory Circular (AC) 
20-53A, will provide a consistent and 
reasonable standard which is 
acceptable for use in evaluating the 
effects of lightning on the airplane. 
These waveforms depict threats that are 
external to the airplane. How these 
threats affect the airplane and its 
systems depend upon the system’s 
installation configuration, materials, 
shielding, airplane geometry, etc.; 
therefore, tests (including tests on the 
completed airplane or an adequate 
simulation) and/or a verified analysis 
need to be conducted in order to obtain 
the resultant internal threat to the 
installed system. The multipurpose 
computer system may then be evaluated 
with this internal threat in order to 
determine its susceptibility to upset 
and/or malfunction. 
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To evaluate the induced effects to 
these systems, three considerations are 


required: 

1. First Return Stroke: (Severe 
Strike—Component A, or Restrike— 
Component D). This external threat 
needs to be evaluated to obtain the 
resultant internal threat and to verify 
that the level of the induced currents 
and voltages is sufficiently below the 
equipment “hardness” level; 

2. Multiple Stroke Flash: (¥ 
Component D). A lightning strike is 
often composed of a number of 
successive strokes, referred to as a 
multiple stroke. Although multiple 
strokes are not necessarily a salient 
factor in a damage assessment, they can 
be the primary factor in a system upset 
analysis. Multiple strokes can induce a 
sequence of transients over an extended 
period of time. While a single event. 
upset of input/output signals may not 
affect system performance, m 
signal upsets over an extended period of 
time (2 seconds) may affect the systems 
under consideration. Repetitive pulse 
testing and/or analysis need to be 
carried out in response to the multiple 
stroke environment to demonstrate that 
the system response meets the safety 
objective. This external multiple stroke 
environment consists of 24 pulses and is 
described as a single Component A, 


di/dt, (amp/sec).................-.- 
Action integral (amp* sec) 


Protection from Unwanted Effects of 
Radio Frequency (RF) Energy 


Airplane designs which utilize metal 
skins and mechanical command and 
control means have traditionally been 
shown to be immune from the effects of 
RF energy from ground-based 
transmitters. With the trend toward 
increased power levels from these 
sources, plus the advent of space and 
satellite communications, coupled with 
electronic command and control.of the 
airplane, the immunity of the airplane to 
RF energy must be established. No 
universally accepted guidance to define 
the maximum energy level in which 
civilian airplane system installations 


followed by 23 randomly spaced 
restrikes of 4 magnitude of Component 
D (peak amplitude of 50,000 amps). The 
23 restrikes are distributed over a period 
of up to 2 seconds according to the 
following constraints: (1) The minimum 
time between subsequent strokes is 
10ms, and (2) the maximum time 
between subsequent strokes is 200ms. 
An analysis or test needs to be 
accomplished in order to obtain the 
resultant internal threat environment for 
the system under evaluation; 

3. Multiple Burst: (Component H). In- 
flight data-gathering projects have 
shown bursts of multiple, low amplitude, 
fast rates of rise, short duration pulses 
accompanying the airplane lightning 
strike process. While insufficient energy 
exists in these pulses to cause physical 
damage, it is possible that transients 
resulting from this environment may 
cause upset to some digital processing 
systems. 

The representation of this interference 
environment is a repetition of short 
duration, low amplitude, high peak rate 
of rise, double exponential pulses which 
represent the multiple bursts of current 
pulses observed in these flight data 
gathering projects. This component is 
intended for an analytical (or test) 
assessment of functional upset of the 
system. Again, it is required that this 


(Component'2) __Restrike (Component D) 


109,405 


22,708 
1,294,530 


100 KA 


1.4 x 10" 
@A = Oreee 
1:0 x 10" 


0.25 x 10° 


must be capable of operating safely has 
been established. 

It is not possible to precisely define 
the RF energy to which the airplane will 
be exposed in service. There is also 
uncertainty concerning the effectiveness 
of airframe shielding for RF energy. 
Furthermore, coupling to 
installed equipment through the cockpit 
window apertures is undefined. Based 
on surveys and analysis of existing RF 
emitters, an adequate level of protection 
exists when it is shown that each 
system which performs critical functions 
is designed and installed to ensure that 
those functions are not adversely 
affected when exposed to one of the 
following threat definitions: 


component be translated into an internal 
environmental threat in order to be 
used. This “Multiple Burst” consists of 
24 random sets of 20 strokes each, 
distributed over a period of 2 seconds. 
Each set of 20 strokes is made up of 
repetitive Component H waveforms 
distributed within a period of one 
millisecond. The minimum time between 
individual Component H pulses within a 
burst is 10us, the maximum is 50us. The 
24 bursts are distributed over a period of 
up to 2 seconds according to the 
following constraints: (1) the minimum 
time between subsequent strokes is 
10ms, and (2) the maximum time 
between subsequent strokes is 200ms. 
The individual “Multiple Burst” 
Component H waveform is defined 
below. 

The following current waveforms 
constitute the “Severe Strike” 
(Component A), “Restrike” (Component 
D), “Multiple Stroke” (4% Component D), 
and the “Multiple Burst” (Component 
H). These components are defined by 
the following double exponential 
equation: 
where; 

i(t) = 1, (e““—e™) 

t = time in seconds, 

i = current in amperes, and 


Multiple Burst 
(Component H) 
10,572 


187,191 
19,105,100 


Multiple Stroke (4 
Component D) 


54,703 
22,708 


50 KA 10 KA 


0.7 x 10" 20 x x 10" 
@t = Ossecc 
0.5 x 10" 


@t —_ ie 
625 x 10° 


1. A minimum FF threat of 100 volts 
per meter average electric field strength 
from 10 KHz to 20 GHz. 

a. The threat must be applied to the 
system elements and their associated 
wiring harnesses without the benefit of 
airframe shielding. 3 

b. Demonstration of this level of 
protection ‘is established through system 
tests and analysis. 

2. An RF threat external to the 
airframe of the following field strengths 
for the frequency ranges indicated. 


10 KHz to 3:\MHz 
3 MHz to 30 MHz 
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To establish the values in paragraph 2 
above, an analysis was performed using 
a model of U.S. airspace and the 
Electromagnetic Compatibility Analysis 
Center (ECAC) data base, which 
contains the characteristics of all U.S. 
emitters. This analysis assumed a 
minimum separation distance between 
the airplane and emitters as follows: in 
the airport environment, 250 ft. for fixed 
emitters and 50 ft. for mobile emitters; 
for the air-to-air environment, 50 ft. from 
intercepter aircraft and 500 ft. from non- 
intercepter aircraft; for the ground-to-air 
environment, 500 ft.; and for the ship-to- 
air environment, 1,000 ft. The results of 
this analysis were then combined with 
the results of a study of emitters in 
European countries. The above values 
are therefore believed to represent the 
worst case external threat levels to 
which an airplane would be exposed in 
the operating environment. 


Type Certification Basis 


Under the provisions of § 21.101 of the 
Federal Aviation Regulations (FAR), 
Aerospatiale/Aeritalia must show that 
the Model ATR-72 meets the applicable 
provisions of the regulations 
incorporated by reference in Type 
Certificate No. A53EU, or the applicable 
regulations in effect on the date of 
application for the Model ATR-72. The 
regulations incorporated by reference in 
the type certificate are commonly 
referred to as the “original type 
certification basis.” 

The type certification basis for the 
Aerospatiale/Aeritalia ATR-72 
airplanes includes certain European 
airworthiness requirements and specific 
sections of part 25 of the FAR. 
Collectively, these requirements, which 
are listed in Type Certificate Data Sheet 
No. A53EU, have been found equivalent 
to part 25 of the FAR, as amended by 
Amendments 25-1 through 25-54. In 
addition, the type certification basis 
includes § 25.904, as amended by 
Amendments 25-1 through 25-62; 
Special Federal Aviation Regulation 
(SFAR) 27, including all amendments 
effective on or before the ATR-72 TC 
date; part 36 of the FAR, including all 
amendments effective on or before the 
ATR-72 TC date; FAA Exemption 4385 
(NM-104) regarding § 25.571(e)(2), 


granted April 19, 1984; an FAA finding of 
equivalent safety for § 25.773(b)(2) of the 
FAR; ice protection provisions of JAR 
25.1419; appropriate FAA Advisory 
Circulars on precision approach-and 
landing; and these special conditions. In 
addition, a finding of regulatory 
adequacy pursuant to the “Noise 
Control Act of 1972” has been made. 

If the Administrator finds that the 
applicable airworthiness regulations 
(i.e., part 25 as amended) do not contain 
adequate or appropriate safety 
standards for the Model ATR-72 
because of a novel or unusual design 
feature, special conditions are 
prescribed under the provisions of 
§ 21.16 to establish a level of safety 
equivalent to that established in the 
regulations. Special conditions, as 
appropriate, are issued in accordance 
with § 11.49 of the FAR after public 
notice, as required by §§ 11.28 and 
11.29(b), and become part of the type 
certification basis in accordance with 
§ 21.101. 


Discussion of Comments 


Notice of Proposed Special Conditions 
No. SC-89-3-NM for the Aerospatiale/ 
Aeritalia ATR-72 airplane was 
published in the Federal Register on 
June 23, 1989 (54 FR 26385). One 
comment was received. This commenter 
suggests that the RF environment 
external to the airplane should be based 
on data recently released by the 
Electromagnetic Compatibility Analysis 
Center (ECAC) that assume a minimum 
separation distance between the 
airplane and shipboard emitters of 300 
feet rather than 1,000 feet. 

The FAA has consistently used the 
external RF environment published in 
the Federal Register for all RF protection 
special conditions that have been issued 
in recent certification programs. These 
data are based on a ship-to-airplane 
distance of 1,000 feet. Because the data 
recently released by ECAC are 
preliminary and have not been 
evaluated, the FAA does not consider 
compliance based on those data to be 
required at this time. Consequently, the 
data published in the Federal Register 
are used as the basis for these special 
conditions. ‘ 


Conclusion 


This action affects only certain 
unusual or novel design features on one 
model series of airplanes. It is not a rule 
of general applicability and affects only 
the manufacturer who applied to the 
FAA for approval of these features on 
the airplane. 


List of Subjects in 14 CFR Parts 21 and 
25 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Special Conditions 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the following special conditions are 
issued as part of the type certification 
basis for the Aerospatiale/Aeritalia 
ATR-72 airplane. 

The authority citation for these 
special conditions is as follows: 


Authority: 49 U.S.C. 1344, 1348(c), 1352, 
1354(a), 1355, 1421 through 1431, 1502, 
1651(b)(2); 42 U.S.C. 1857f-10, 4321 et seq.; 
E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L. 
97-449, January 12, 1983). 


1. Lightning Protection. 

a. Each electronic system which 
performs critical functions must be 
designed and installed to ensure that the 
operation and operational capabilities of 
these systems to perform critical 
functions are not affected when the 
airplane is exposed to lightning. 

b. Each essential function of new or 
modified electronic systems or 
installations must be protected to ensure 
that the function can be recovered in a 
timely manner after the airplane has 
been exposed to lightning. 

2. Protection from Unwanted Effects 
of Radio Frequency (RF) Energy. The 
Multipurpose Computer System must be 
designed and installed to ensure that the 
operation and operational capabilities of 
this system to perform critical functions 
are not adversely affected when the 
airplane is exposed to high energy RF 
fields. 

3. For the purpose of these special 
conditions, the following definitions 
apply: 

Critical Functions. Functions whose 
failure would contribute to or cause a 
failure condition which would prevent 
the continued safe flight and landing of 
the airplane. 

Essential Functions. Functions whose 
failure would contribute to or cause a 
failure condition which would 
significantly impact the safety of the 
airplane or the ability of the flightcrew 
to cope with adverse operating 
conditions. 

Issued in Seattle, Washington, on 
September 15, 1989. 

Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 89-22705 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 
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14. CFR Parts 21 and 25 


[Docket No. NM-37; Special Conditions No. 
25-ANM-31] 


Special Conditions; British Aer 
Model BAe.146 Series 300A Airplane 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final special conditions. 


SUMMARY: These special conditions are 
issued for the British Aerospace Model 
BAe.146 Series 300A airplane. Some 
versions of this airplane will have a 
novel or unusual design feature 
associated with the use of the landing 
gear door as an assist means during an 
emergency evacuation. The applicable 
airworthiness regulations do not contain 
adequate or appropriate safety 
standards for this particular design 
feature. These special conditions 
contain the additional safety standards 
which the Administrator finds necessary 
to establish a level of safety equivalent 
to that established by the airworthiness 
standards of part 25 of the Federal 
Aviation Regulations (FAR). 

EFFECTIVE DATE: October 26, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Frank Tiangsing, Regulations Branch, 
ANM-114, Transport Airplane 
Directorate, Aircraft Certification 
Service, FAA, 17900 Pacific Highway 
South, C-68966, Seattle, Washington, 
98168; telephone (206) 431-2121. 
SUPPLEMENTARY INFORMATION: 


Background 

On June 5, 1987, British Aerospace 
(BAe) applied for a change to their Type 
Certificate No. A49EU for a new exit 
configuration on their Model BAe.146 
Series 300A airplane. The preceding 
Model BAe.146 Series 200A is a four- 
engine, 109 passenger, high-wing 
airplane with a passenger emergency 
exit configuration consisting of one pair 
of Type I exits located at each end of the 
cabin. The basic Model BAe.146 Series 
300A, which was type certificated on 
October 28, 1988, is similar to the 
preceding model, except that the length 
of the fuselage has been increased to 
provide additional cabin space. 
Although the cabin of the Model 
BAe.146 Series 300A is significantly 
larger than that of the preceding model, 
it too is currently limited to 109 
passengers by the passenger emergency 
exit configuration. British Aerospace 
now seeks to utilize the additional space 
by adding a pair of Type Ill exits and 
thereby be eligible for an increase in the 
maximum passenger configuration to 139 
passengers. 


Type fll exits are typically installed 
over the wings of the airplane. They are 
allowed by Part 25 of the FAR to have a 
27-inch step-down from the exit sill to 
the wing. Additionally, if the escape 
route on the wing terminates at a point 
more than six feet above the ground, 
means must be provided to assist 
evacuees to reach the ground. If the 
termination point is less than six feet 
above the ground, then the assist means 
is not required. 

Since the airplane is of a high-wing 
configuration, it is not practicable to 
incorporate overwing Type III exits. Part 
25 of the FAR permits non-overwing, 
non-floor level exits when certain 
conditions are satisfied. Included in 
these conditions is the requirement for 
an assist means for passengers and 
crew to egress from the airplane to the 
ground when the exit sill height is more 
than six feet. This assist means must be 
an automatically erected escape slide or 
equivalent, and must be self-supporting 
on the ground. The sill of the Type Ill 
exits on the BAe.146 Series 300A will be 
more than six feet above the ground; 
therefore, an assist means will be 
necessary. 

British Aerospace intends to position 
the Type Ill exits above the landing gear 
doors such that the deployed landing 
gear door will form a surface for 
evacuees to use in lieu of what would be 
provided by a wing. The evacuees 
would then slide or jump off the landing 
gear door to the ground in much the 
same manner as they would off a wing 
trailing edge. 

Since the landing gear must be 
extended in order for the landing gear 
door to be available as an assist means, 
a gear-up landing will result in no assist 
means at the Type Ill exits; however, in 
this condition, the exit sill height would 


be jess than six feet. British Aerospace’s 


use of the landing gear door as an assist 
means results in features which are 
characteristic of both escape slides and 
overwing evacuation routes; therefore, 
the requirements for either configuration 
are insufficient by themselves to assure 


that minimum standards are established. 


These special conditions will include 
requirements pertinent to both overwing 
and non-overwing exits, as well as 
additional criteria for this specific exit. 

Under the provisions of § 21.101, 
British Aerospace must show that the 
Model BAe.146 Series 300A, as changed, 
continues to meet the applicable 
provisions of the regulations 
incorporated by reference in Type 
Certificate No. A49EU, or the applicable 
regulations in effect on the date of 
application for the change. The 
regulations incorporated by refe1<nce in 
Type Certificate No. A49EU are as 


§ 25.789 


specified in U.S. Type Certificate Data 
Sheet A49EU. In addition, the applicant 
volunteered to comply with the 
following sections, as amended by 
Amendment 25-1 through the 
amendments shown, for the Model 
BAe.146 Series 300A: 


Part 25, Subpart C, Amendment 25-54 


§ 25.629 Amendment 25-46 
§ 25.783 Amendment 25-54 
§ 25.785 Amendment 25-51 
§ 25.787 Amendment 25-51 
Amendment 25-46 
Amendment 25-46 
Amendment 25-46 
Amendment 25-46 
Amendment 25-51 
§ 25.853 Amendment 25-54 
§ 25.863 Amendment 25-46 

In addition, the regulations applicable 
to the Model BAe.146 Series 300A 
include the following noise and 
environmental requirements: 

1. Part 36 of the FAR, effective 
December 1, 1965, including 
Amendments 36-1 through 36-17, and 
any later amendments which become 
effective prior to U.S. type certification. 

2. Special Federal Aviation Regulation 
No. 27 effective February 1, 1974, 
including amendments 27-1 through 27- 
5, and any later amendments which 
become effective prior to U.S. type 
certification. 

If the administrator finds that the 
applicable airworthiness regulations 
(i.e., part 25 as amended) do not contain 
adequate or appropriate safety 
standards for the Model BAe.146 Series 
300A because of a novel or unusual 
design feature, special conditions are 
prescribed under the provisions-of 
§ 21.16 to establish a level of safety 
equivalent to that established in the 
regulations. 

Special conditions, as appropriate, are 
issued in accordance with § 11.49 of the 
FAR after public notice, as required by 
§§ 11.28 and 11.29(b), and become part 
of the type certification basis in 
accordance with § 21.17({a)(2). 


Novel or Unusual Design Features 


A Type III exit will be located under 
each wing such that an evacuee using 
the exit would step out onto the main 
landing gear door. The evacuee would 
then slide or jump from the landing gear 
door to the ground. 

Section 25.809(f) requires all non- 
overwing exits more than six feet above 
the ground to be equipped with an 
approved means to assist occupants in 
descending to the ground. 

Section 25.809(h) similarly requires all 
overwing exits having an escape route 
which terminates at a poini more than 


§ 25.803 
§ 25.611 
§ 25.812 
§ 25.853 
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six feet above the ground to be equipped 
with an assist means. The exit for the 
model. BAe.146 Series 300A. will be more 
than six feet from the ground; however, 
the landing géar door surface will be 
within 27 inches of the:lower exit sill. 
This distance corresponds to the 
allowable step-down for an overwing 
Type Il exit. The distance from the 
landing gear door to the ground is less 
than six feet. 

Section 25.809(f} also requires. that 
assist means be automatically erected 
during exit opening. Strictly speaking, 
the landing gear door does not satisfy 
this requirement since opening the exit 
is not correlated to the availability of 
the assist means; however, during any 
’ normal take-off or landing, the landing 
gear door will, of course, be available. 
During a landing with the landing gear 
retracted, evacuees using the Type III 
exits will not have an assist means. 
With the airplane on the ground with the 
landing gear retracted and one wing tip 
down, the distance to the ground is less 
than six feet for both Type HI exits, and 
an assist means would*not otherwise be 
required. 

The regulations also require that an 
assist means be self-supporting on the 
ground. This requirement has been 
interpreted to mean that the assist 
means rests on the ground when in use 
such that an evacuee does not have to 
jump to the ground from the bottom of 
the assist means. In the case of an 
overwing exit where the terminating 
edge of the escape route is less than six 
feet from the ground, it is likely that 
evacuees might have to jump a short 
distance fram the wing to the ground. 
The BAe.146 Series 300A incorporates 
aspects of both of these exit 
arrangements, which are addressed in 
these special conditions, 

Other features of the exit arrangement 
which involve both overwing and non- 
overwing exit considerations include 
marking, visibility, and width of the 
escape route. For the purposes of these 
special conditions, this exit will be 
treated as an overwing exit with respect 
to these requirements. 

Other areas which are of particular 
concern for this unusual exit 
arrangement are the effectiveness of the 
exit in the event of landing gear collapse 
and the proximity of the escape route to 
the engines. and wheel wells. 

Since a collapse of the landing gear 
will necessarily result in some form of 
collapse of the landing gear door,. the 
exit must be demonstrated to be.usable 
and provide for safe evacuation, 
considering all conditions of landing 
gear collapse. In addition, as mentioned 
previously,. the exit must be 


demonstrated to be usable in the event 
of landing gear non-deployment. 

Since the Type Ill exits are directly 
above the main landing gear, it is 
possible that a fire originating in the 
landing gear assembly could render such 
an exit unusable. Due to the design of 
the Model BAe.146 Series. 300A, it is 
considered necessary to address the 
possibility that a fire on one side of the 
airplane could: also render the opposite 
side unusable. 

These special conditions are intended 
to provide requirements which result in 
an evacuation system that is as effective 
and safe as those envisioned by the 
regulations. Where appropriate, 
requirements have been drawn from 
existing regulations. In other cases, new 
requirements have been developed to 
preserve the level of safety which is 
inherent in the design of more 
conventional exit arrangements or assist 
means. 


Discussion of Comments 


Notice of Proposed Special Conditions 
No. SC-89-2-NM for the British 
Aerospace Model BAe.146 Series 300A 
airplane was published in the Federal 
Register on May 1, 1989 (54 FR 18535). 
Two commenters responded. One 
concurs with the special conditions as 
proposed. The other commenter states 
that the special conditions should 
include a requirement that the step 
design. should not interfere with the gear 
extension or retraction. While. the 
landing gear door is the. key element in 
assist means for the Type III exit, it must 
still function properly as a landing gear 
door; therefore, British Aerospace must 
still comply with the existing regulations 
in part 25 pertaining to the landing gear. 
An additional requirement as part of 
these special conditions would be 
redundant. 

This. commenter also states that a 
non-slip surface should be on the step. 
This requirement is already 
incorporated. as part of the first special 
condition. 

This commenter also.expresses 
opposition to making the cabin more 
crowded. That comment is not relevant 
since the special condition does not 
address and has no direct bearing on 
compliance with the emergency egress 
requirements for 139 passengers, in: 
general. Rather, the special condition 
specifically addresses the additional 
safety standards needed to ensure that 
the proposed Type III exit installation 
provides the egress capability intended 
by part 25 for such exits. The comment 
is also irrelevant because the primary 
purpose of installing Type IH exits is to 
utilize the additional cabin space 


afforded by the increased: fuselage 
length. 

The commenter also expresses a 
desire to replace the new Type Ill exit 
with a Type I exit. Fhat comment is also 
irrelevant because, as noted above, the 
special condition addresses the 
additional safety standards needed to 
ensure that the proposed Tyee IH exit 
installation provides the egres 
capability intended by Pari 25 25 for such 
exits. Nevertheless, the commenter 
failed to provide justification for the 
assertion that the combination of two 
pairs of Type I exits and one pair of 
Type Ill exits, a standard currently 
established by § 25.807(c)(1), is 
inadequate for an airplane with a 
passenger capacity of 139. Indeed, it is a 
configuration which is typical of many 
airplanes of similar passenger capacity 
which are operating in the commercial 
fleet today. 

Finally, this commenter requests that 
an evacuation demonstration be run. If 
BAe were to. request certification of a 
passenger capacity beyond the-current 
approved limit of 109, they would be 
required to satisfy the emergency 
evacuation requirements of § 25.803. 


Conclusion 


This action affects only certaim novel 
or unusual design features on one model 
of airplanes. It is not a rule of general 
applicability, and it affects only the 
manufacturer who applied to the FAA 
for approval of these features on the 
airplane. 


List of Subjects in 14 CFR Parts 21 and 
25 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Special Conditions 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the following special conditions are 
issued for the Model BAe.146 Series 
300A airplane with non-overwing Type 
Ill exits installed. 

The authority citation for these 
special conditions is as follows: 

Authority: 49-U.S.C. 1344, 1348{¢); 1352, 
1354(a), 1355, 1421 through 1431, 1502, 
1651(b)(2), 42.U.S.C. 1857f-10, 4327 et seq.. 
E.O. 11514; 49 U.S.C. 106{g) (Revised Pub. L. 
97-449, January 12, 1983). 


1. The landing gear door must be 
established as an escape: route in. 
accordance with the: dimensional, 
reflectance, and slip. resistant surface 
requirements of § 25.803{e). 

2. The step-down distance from the 
exit sill to the surface of the landing 
gear door, where an evacuee: would 
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make first contact, shall not exceed 27 
inches (ref. § 25.807(a)(3)). 

3. The assist means must provide for 
safe evacuation of occupants, 
considering all conditions of landing 
gear collapse. In addition, safe 
evacuation must be afforded via the 
Type III exit in the event of main 
landing gear non-deployment. 

4. Exterior emergency lighting must be 
provided for the assist means and all 
areas of likely ground contact in 
accordance with § 25.812(g)(1)(i),-and 
(ii), and § 25.812(h)(1), as amended 
through Amendment 25-58. 

5. The assist means must be 
demonstrated to provide an adequate 
egress rate for the number of passengers 
requested. The passenger capacity, as 
permitted by § 25.807(c)(i), Table 1, may 
be reduced if satisfactory Type III exit 
performance cannot be demonstrated. 

6. It must be shown that a landing 
gear fire occurring on one side of the 
airplane is unlikely to render the 
opposite exit unusable. 

7. The assist means must be shown to 
be as reliable as an escape slide 
following exposure to the emergency 
landing conditions that may be 
encountered in service. In addition, safe 
evacuation from the airplane must be 
afforded following the crash conditions 
specified in § 25.561(b). 

Issued in Seattle, Washington, on 
September 18, 1989. 

Leroy A. Keith, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 89-22706 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-152-AD; Amdt. 39- 
6326) 


Airworthiness Directives; Boeing 
Model 727 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment supersedes 


an existing airworthiness directive (AD), 
applicable to certain Boeing Model 727 
series airplanes, which currently 
requires a one-time internal detailed 
visual inspection for cracks of the 
fuselage skin at certain lap joints. This 

_amendment requires repetitive high 
frequency eddy current (HFEC) 
inspection or low frequency eddy 
current (LFEC) inspection and 
modification. This amendment is 
prompted by a determination that the 
one-time visual inspection is inadequate 
to prevent the occurrence of future 


cracking in the fuselage skin at the 


affected lap joints. This condition, if not - 


corrected, could result in rapid 
decompression. 

EFFECTIVE DATE: October 6, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplanes, P.O. Box 
3707, Seattle, Washington 98124. This 
information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 17900 
Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Stanton R. Wood, Airframe Branch, 
ANM-1208; telephone (206) 431-1924. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: On June 
30, 1989, the FAA issued Telegraphic AD 
T89-14-51, to require a one-time internal 
detailed visual inspection for cracks of 
the fuselage skin at lap joints located at 
stringer (S)-14L from body station (BS) 
440 to BS 720, and at S-14R from BS 440 
to BS 540. That action was prompted by 
a report of a 20-inch crack of the inner 
skin at S-14L. This condition, if not 
corrected, could result in rapid 
decompression of the airplane. That AD 
was considered to be an interim action 
until final action had been developed. 

Since issuance of that AD, the FAA 
has reviewed and approved Boeing 
Alert Service Bulletin 727-53A0200, 
Revision 1, dated July 20, 1989, which 
describes newly-developed procedures 
for high frequency eddy current (HFEC) 
inspections and low frequency eddy 
current (LFEC) inspections for cracking 
in the stringers addressed in the existing 
AD. These inspections will permit 
detection of cracks that would not be 
detectable with a visual inspection. In 
addition, the service bulletin describes a 
modification of the affected lap joints 
that eliminates the potential for cracking 
of the lower skin. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, this AD requires 
repetitive HFEC or LFEC inspections of 
the fuselage lap joint at the affected 
portions of S-14L and S-14R, in 
accordance with the service bulletin 
previously described. Incorporation of 
the modifications described in the 
service bulletin constitutes terminating 
action for the required repetitive 
inspections. 

The degree of assurance necessary as 
to the adequacy of inspections needed 
to maintain the safety of the aging 


transport airplane fleet, coupled with a 
better understanding of the human 
factors associated with numerous 
repetitive inspections, has caused the 
FAA to place less emphasis on 
repetitive inspections and more 
emphasis on material replacement.- 
Thus, in lieu of its previous position of 
continual inspection, and repair, or 
modification, on condition if cracks are 
found, the FAA has decided to require 
airplane modifications necessary to 
remove the source of the particular 
aging phenomena. The FAA is currently 
considering revising this AD to mandate 
the now optional terminating action 
provided by paragraph E. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have sugbstantial direct effects on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
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amends part 39-of the Federal Aviation 
Regulations as follows: 


PART 39—{AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 4123; 
49 U.SiC. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended. by 
superseding Telegraphic AD. T89-14-51, 
issued June 30, 1989, with the following 
new airworthiness directive: 


Boeing: Applies to Model 727 series 
airplanes, line numbers:001. through 047, 
certificated. in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To: prevent rapid.decompression of the 
airplane, accomplish the following: 

A. Within the next 15 days after receipt of 
AD T89-14-51, dated June 30, 1989, conduct 
arinternal detailed visual inspection for 
cracks of the fuselage skin at lap joints 
located at stringer (S) 141 from body station 
(BS) 440°to BS 720, and at S-14R from BS 440 
to BS 540, in accordance with the following 
instructions: 

1. Remove seats, sidewall lining, and 
insulation as-required to gain access to the 
internal portion of the fuselage skin at lap 
joints S-14L from BS 440 to BS.720, and at S— 
14R from BS 440 to BS 540. 

2. Accomplish a detailed: visual inspection 
of the fuselage skin along the bottom fastener 
row of the lap joint: 

NOTE: The fastener row is immediately 
below the stringer 
. 3. Confirm all cracks with dye penetrant 
inspection or high frequency eddy current 
inspection. 

4. If any cracks are detected, repair prior to 
further flight, in accordance with Boeing 
Drawing Number 65C35368 or 65C35369. 

B. Within the next 500 landings: after 
conducting the inspection required by 
paragraph A., above, or ten days after the 
effective date of this AD, whichever occurs 
later, accomplish the inspectior specified in 
either paragraph B.1. or B.2., below: 

1 Conduct a high frequency eddy current 
(HFEC) inspection as follows: 

a. Remove seats, sidewall lining, and 
insulation as required to gain access to the 
internal portion of the fuselage-skin at lap 
joints S-14L from BS 440 to BS: 720, and at S- 
14R from BS 440 to BS 540. 

b Conduct an HFEC inspection of the lap 
joints, in accordance with the 
Accomplishment Instructions in Boeing Alert 
Service Bulletin 727-53A0200, Revision 1, ° 
dated July 20, 1989. 

2. Conduct a low frequency eddy current 
(LFEC) inspection of the lap joints, in 
accordance with the: Accomplishment 
Instructions in Boeing Alert Service Bulletin 
727-53A0200, Revision 1, dated July 20, 1989. 

C. Repeat the inspections required by 
paragraph B., above,.at the following 
intervals: 

1 If the immediately preceding inspection 
was conducted: using HFEC techniques, 


conduct the next inspection within 2,000 
landings. 

2. If the immediately preceding inspection 
was conducted using LFEC techniques, 
conduct the next inspection within 1,000. 
landings. 

D. If any cracks are detected, repair prior 
to further flight, in accordance. with Boeing. 
Drawing 65C35368 or 65C35369. This repair 
constitutes terminating action for the 
inspections required by paragraph B:2. or C., 
above, in the areas repaired. 

E. Modification of the lap joints at S-14L. 
from BS 440 to BS 720, and at S—14R from BS 
440 to BS 540, in accordance with Boeing 
Drawing 65C35402 constitutes terminating 
action for the repetitive inspections required 
by paragraphs €.1. and C.2., above: 

F. Analternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office. 

NOTE: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Seattle Aircraft Certification Office. 

G. Special flight permits. may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes.to a base in order to: 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain.copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707,.Seattle, 
Washingtor 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft. Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

This amendment supersedes 
Telegraphic Airworthiness Directive 
T89+-14—51, issued June 36, 1989. 

This amendment becomes effective 
October 6, 1989. 

Issued in Seattle, Washington, on 
September 11, 1989. 

Leroy A. Keith, 

Manager, Transport Airplane Directorate, 
Aurcraft Certification Service. 

[FR Doc. 89-22698 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-35-AD; Amat. 39-6332] 
Airworthiness Directives; British 


Aerospace Model BAe 6 Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT 


ACTION: Final rule. 


BEST COPY AVAILABLE 


SUMMARY: This amendment supersedes 
an existing airworthiness directive (AD), 
applicable to British Aerospace Model 
BAe 146 series airplanes, which 
currently requires repetitive inspections 
of the nose wheel steering cuff ring nut 
for broken locking wire and. security of 
the ring nut, and repair, if necessary. 
That action was prompted: by a report of 
the loss of nose gear steering. This 
amendment requires retorquing.of the 
steering cuff ring nut, repetitive 
inspections for security and lockwire 
integrity at revised intervals, and 
installation of a modification which 
terminates the need for the repetitive 
inspections. This amendment is 
prompted by further investigation which 
revealed that loss of the ring nut torque 
can occur whether or not the lockwire is 
intact. This condition, if not corrected, 
could result in loss of control of the 


’ airplane on the ground. 


EFFECTIVE DATE: Octcber 30, 1989. 


ADDRESSES: The applicable service 
information may be obtained from 
British Aerospace PLC, Librarian for 
Service Bulletins, P.O. Box 17414, Dulles 
International Airport, Washington, DC 
20041. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Standardization Branch, 9010 East 
Marginai Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Schroeder, Standardization 
Branch, ANM-113; telephone 431-1565. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations by superseding AD 
88-22-05, Amendment 39-6047 (53 FR 
41152; October 20, 1988),. applicable to 
British Aerospace Model BAe 146 series 
airplanes, to require retorquing of the 
steering cuff ring nut, repetitive 
inspections for security and lockwire 
integrity at revised intervals, and 
installation of a modification which 
terminates the need for the repetitive 
inspections, was published in the 
Federal Register on June:7, 1989 (54 FR 
24354). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment: Due 
consideration has been given to the 
single comment received. 

The commenter supported the rule, 
but requested that the compliance time 
for the terminating action be changed 
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from 2,500 to 2,800 landings after the 
effective date of the amendment. This 
compliance period would allow the 
operator to accomplish the modification 
during its normal] heavy maintenance 
schedule. The FAA concurs and has 
determined that the compliance time 
may be increased by 300 additional 
landings without adversely affecting 
safety. Paragraph B. of the final rule has 
been revised accordingly. 

The economic impact analysis 
paragraph, below, has been revised to 
indicate that 2 manhours are necessary 
to accomplish the required actions; the 
NPRM had incorrectly shown this 
number as “one-half” manhour. 
However, the total cost impact reflected 
in the NPRM was correctly specified as 
$3,600, as shown below. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously noted. The FAA has 
determined that this change will neither 
increase the scope of the AD, nor 
impose an additional economic burden 
on any operator. 

It is estimated that 45 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 2 manhours 
per airplane to accomplish the required 
actions, and’that the average labor cost 
will be $40 per manhour. The parts will 
be provided by the manufacturer at no 
cost. Based on these figures, the total 
cost impact of the AD on U.S. operators 
is estimated to be $3,600. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities, under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 33 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by 
superseding Amendment 39-6047 (53 FR 
41152; October 20, 1988), AD 88-22-05, 
with the following new airworthiness 
directive: 

British Aerospace: Applies to British 
Aerospace Model BAe 146 series airplanes, 
certificated in any category. Compliance is 
required as indicated, unless previously 
accomplished. 

To prevent loss of control of the airplane 
on the ground, accomplish the following: 

A. Within 100 landings after the effective 
date of this AD, within 100 landings after the 
last inspection accomplished in accordance 
with AD 88-22-05, Amendment 39-6047, 
whichever occurs later, check the torque on 
and mark the nose wheel steering cuff ring 
nut, in accordance with the procedures in 
paragraph 2.A. of British Aerospace Service 
Bulletin 32-A95, Revision 1, dated December 
2, 1988. 

1. If the ring nut torque loading is found to 
be incorrect, prior to further flight, re-torque 
in accordance with paragraph 2.A.(2) of the 
service bulletin, and reinspect in accordance 
with paragraph 2.B. of the service bulletin 
within 30 days and thereafter at intervals not 
to exceed 300 landings. 

2. If the ring nut torque loading is found to 
be within the limits specified in the service 
bulletin, repeat the inspections in accordance 
with paragraph 2.B. of British Aerospace 
Service Bulletin 32-A95, Revision 1, dated 
December 2, 1988, at intervals not to exceed 
300 landings. 

Note: Paragraph 2.A. of British Aerospace 
Service Bulletin 32-A95 refers to British 
Aerospace Service Bulletin 32-29 for 
checking the steering friction damper torque. 

B. Within 2,800 landings after the effective 
date of this AD, modify the nose wheel 
steering ring nut locking means in accordance 
with British Aerospace modification Service 
Bulletin 32~-95-70409A, dated December 12, 
1988. Installation of this modification 
constitutes terminating action for the 
inspection requirements of this AD. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 


Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to British Aerospace PLC, 
Librarian for Service Bulletins, P.O. Box 
17414, Dulles International Airport, 
Washington, DC 20041. These 
documents may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 17900 
Pacific Highway South, Seattle, 
Washington, or the Standardization 
Branch, 9010 East Marginal Way South, 
Seattle, Washington. 

This amendment supersedes 
Amendment 39-6047, AD 88-22-05. 

This amenment becomes effective 
October 30, 1989. 

Issued in Seattle, Washington, on 
September 13, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22699 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 86-ANE-25; Amdt. 39-6336] 


Airworthiness Directives; Garrett 
Engine Division (hereinafter called 
“Garrett”), Allied-Signal, Inc., Models 
TPE331-25AA, -25AB, -25DA, -25DB, 
-25FA, -43A, -43BL, -47A, -55B, -61A, 
-1, -2, -2UA, -3U, -3UW, -5, -6, -6A, -8, 
-10, -10R, -10U, -10UA, -10UF, -10UG, 
-10UGR, -10UR, -11U Turboprop and 
TSE331-3U Turboshaft Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment amends an 
existing airworthiness directive (AD), 
which requires the replacement or 
rework of the turbine oil scavenge pump 
on certain Garrett turboprop and 
turboshaft TPE/TSE331 engine models. 
The AD is needed to prevent blockage of 
the oi] scavenge pump outlet port which 
could lead to erosion and failure of the 
Beryllium/Copper (Be/Cu) main shaft 
nut. This amendment allows credit for 
engines previously in compliance with 
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AD 86-12-02 and combines paragraphs 
(c) and (d) of the Compliance Section of 
AD 89-07-07. 

DATES: Effective October 30, 1989. 

Compliance: As indicated in the body 
of the AD. 

ADDRESSES: The applicable engine 
manufacturer’s service bulletins may be 
obtained from Garrett General Aviation 
Services Division, Distribution Center, 
2340 East University, Phoenix, Arizona 
85034; telephone (602) 225-2548, or may 
be examined in the Regional Rules 
Docket, Room 311, Office of the 
Assistant Chief Counsel, Federal 
Aviation Administration, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Costa, Aerospace Engineer, 
Propulsior: Branch, ANM-140L, Los 
Angeles Aircraft Certification Office, 
Transport Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 
Administration, 3229 East Spring Street, 
Long Beach, California 90806-2425; 
telephone (213) 988-5246. 
SUPPLEMENTARY INFORMATION: This 
amendment amends Amendment 39- 
6140 (54 FR 11368; March 20, 1989), AD 
89-07-07, applicable to certain Garrett 
turboprop and turboshaft TPE/TSE331 
engine models, to require the 
replacement or rework of the oil 
scavenge pump assembly and inspection 
of the spur gearshaft length to ensure 
proper positioning of the spur gearshaft 
assembly. After issuing Amendment 39- 
6140, the FAA determined that it had 
omitted an allowance for engines 
previously in compliance with AD 86- 
12-02 in accordance with Garrett 
Service Bulletin (SB) TPE331-72-0533 
dated May 9, 1986, or SB TPE331-72- 
0533, Rev. 1, dated November 26, 1986. 
Also, compliance paragraphs (c) and (d) 
of AD 89-07-07 are combined, which 
now require that equivalent means of 
compliance requests be submitted 
through an FAA Airworthiness 
Inspector. 

The regulations adopted herein do not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that since 
this regulation provides credit for 
engines already in compliance with the 
requirements of AD 86-12-02, and 
provides for minor editorial changes, it 


is not considered to be a major 
regulation under Executive Order 12291. 
It is, therefore, unnecessary for the 
agency to follow the procedures of 
Executive Order 12291 with respect to 
this rule. If this action is subsequently 
determined to involve a significant/ 
major regulation, a final regulatory 
evaluation or analysis, as appropriate, 
will be prepared and placed in the 
regulatory docket (otherwise, an 
evaluation or analysis is not required). 
A copy of it, when filed, may be 
obtained by contacting the person 
identified under the caption “FOR: 
FURTHER INFORMATION CONTACT.” 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends part 39 of the Federal 
Aviation Regulations (FAR) as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by 
amending Amendment 39-6140 (54 FR 
11368; March 20, 1989), AD 89-07-07, by 
adding and revising as follows. 

The AD is restated in its entirety for 
clarity as follows: 


Garrett Engine Division, Allied-Signal, Inc. 
(formerly Garrett Turbine Engine Co., 
GTEC, formerly AlResearch Manufacturing 
Company of Arizona): Applies to Garrett 
Models TPE331-25AA, -25AB, -25DA, - 
25DB, -25FA, -43A, —43BL, -47A, -55B, - 
61A, -1, -2, -2UA, -3U, -3UW, -5, -6, -6A, - 
8, -10, -10R, -10U, -10UA, -10UF, -10UG, - 
10UGR, -10UR, -11U turboprop and 
TSE331-3U turboshaft engines. 

Compliance is required as indicated, unless 
already accomplished. Engines previously in 
compliance with AD 86-12-02 in accordance 
with Garrett Service Bulletin (SB) TPE331-72- 
0533, dated May 9, 1986, or SB TPE331-72- 
0533, Rev. 1, dated November 26, 1986, are in 
compliance with this AD. 

To prevent turbine failure, accomplish the 
following: 

(a) Inspect and modify applicable engines 
in accordance with the Accomplishment 
Instructions of Garrett SB TPE331-72-0533, 
Revision 2, dated March 11, 1 previously 
incorporated by reference in AD 89-07-07, on 
March 20, 1989. This work shall be performed 
at first access to the oil scavenge pimp 
assembly, or within 1,800 operating hours 
after April 9, 1989, or within 18 months after 
April 9, 1989, whichever occurs first. 
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(b) Aircraft may be ferried in accordance 
with: the provisions of FAR 21.197 and 21:199 . 
to a base where the AD can be accomplished. 

(c) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness Inspector, the Manager, Los 
Angeles Aircraft Certification Office, 
Transport Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 
Administration, 3229 East Spring Street, Long 
Beach, California 90806-2425, may approve 
an equivalent means of compliance or an 
adjustment of the compliance schedule which 
provides an equivalent level of safety. 

Copies of Garrett SB TPE331-72-0533, 
Revision 2, dated March 11, 1988, previously 
incorporated by reference in AD 89-07-07 on 
March 20, 1989, may be obtained upon 
request from Garrett General Aviation 
Services Division, Distribution Center, 2340 
East University, Phoenix, Arizona 85034. 
Copies may be inspected at the Office of the 
Assistant Chief Counsel, Federal Aviation 
Administration, New England Region, 12 New 
England Executive Park, Room 311, 
Burlington, Massachusetts 01803, or at the 
Office of the Federal Register 1100 L 
Street, Room 8301, Washington, DC 20591. 


This amendment becomes effective on 
October 30, 1989. 

This amendment amends Amendment 
39-6140 (54 FR 11368; March 20, 1989), 
AD 89-07-07. 

Issued in Burlington, Massachusetts, on 
September 14, 1989. 

Arthur J. Pidgeon, 

Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22700 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-97-AD; Amdt. 39-6335] 


Airworthiness Directives; Honeywell 
inc., Sperry FMZ-800 Flight 
Management System (FMS) Navigation 
Computers, if Configured for Use With 
Omega/VLF and Inertial Reference 
System Sensors, 2s Installed in, But 
Not Limited to Avions Marcel Dassault 
Model Mystere-Faicon 900, British 
Aerospace Model BAe 125-800A, 
Canadair Model CL-601-3A, and 
Gulfstream Model G-IV Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to any aircraft equipped with 
specified Honeywell Inc., Sperry FMZ- 
800 Flight Management (FMS) 
Navigation Computers, if configured for 
use with two or more inertial reference 
systems (IRS) and one or more omega/ 
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VLF sensors. This AD requires specified 
operational limitations pertaining to the 
use of the FMS navigation computers 
and the omega/VLF sensors. This 
amendment is prompted by reports of 
unannunciated FMS navigation position 
errors as the result of one errant omega/ 
VLF sensor. This condition, if not 
corrected, could result in navigation 
outside the aircraft's assigned airspace. 
EFFECTIVE DATE: October 10, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Herb Peters, Aerospace Engineer, 
Systems and Equipment Branch, ANM- 
130L, FAA, Northwest Mountain Region, 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; telephone 
(213) 988-5353. 


SUPPLEMENTARY INFORMATION: A Falcon 
Model 900 series airplane, equipped 
with dual Honeywell Inc., Sperry FMZ- 
800 Flight Management System (FMS) 
navigation computers, a single omega/ 
VLF sensor selected for use by both 
FMS’s, and two inertial reference 
systems (IRS) experienced a 25 nautical 
mile latera? position error while crossing 
the North Atlantic Ocean. Investigation 
revealed that multiple, unannunciated 
FMS navigation computer navigation 
errors can occur when each operational 
FMS navigation computer is receiving 
position infermation from one erroneous 
omega/VLF sensor. The navigation 
errors can occur under the following 
conditions: (1) When an aireraft is 
equipped with two or more FMS 
navigation computers, two or more 
IRS's, and one or more omega/ VEF 
sensors, with only one operational 
omega/VLF sensor being used by the 
two operatioral FMS’s; (2) when that 
aircraft is operating at least one hour 
beyond the range of the VOR/DME 
signals; and (3} when the omega/VLF 
sensor being used by the FMS’s, while 
producing erroneous data (in this case a 
25 nautical mile error}, is indicating by 
its quality factor that its output is 
useable 

Investigation also revealed that there 
are operational ways to avoid these 
specified unannunciated navigation 
errors. With two operational FMS’s, one 
or more operational IRS's, and one 
operational omega/VLF sensor, these 
navigation errors are annunciated, if, 
upon reaching the point of being one 
hour beyond the VOR/DME range, the 
flight crew deselects the operational 
omega/VLF sensor from one of the two 
operational FMS’s. Operated this way, 
the FMS’s will produce “COMPARE 
POSITIONS” alerting messages at a five 
nautical mite FMS position difference, 
and “POSITION DIFFERENCE” action 


and alerting messages at a 10 nautical 
mile FMS position di 

When operating with one operational 
FMS navigation computer and two or 
more operational IRS's, and upon 
reaching the point of being one hour 
beyond VOR/DME range, the single 
operational omega/VLF navigation error 
cannot be detected by the FMS; 
therefore, the single operational omega/ 
VLF must be deselected from the FMS. 

The FMS provides navigation 
information to the aircraft’s course 
deviation indicator, flight director, and 
autopilot; and as presently installed and 
operated, can, with a single errant 
omega/VLF sensor, guide the aircraft off 
the desired course without annunciation. 
This condition, if not corrected, could 
cause an aircraft to be navigated outside 
its assigned ai 

Since this situation is likely to exist or 
develop on any aircraft equipped with 
two or more Honeywell/Sperry FMZ- 
800 navigation computers, two or more 
IRS's, and one or more omega/VLF 
sensors, this AD requires a revision to 
the Limitations Section of the FAA- 
approved Airplane Flight Manual (AFM) 
or FAA-approved Airplane Flight 
Manual Supplement (AFMS), to add a 
new FMS operating limitation. The new 
FMS operating limitation requires that 
when navigation offshore, one hour or 
more beyond VOR/DME range, and (1} 
when navigating with two FMS’, one or 
more operational IRS's, and only one 
operational omega/VLF sensor, the 
operational omega/VLF sensor must be 
deselected from ane of the two FMS 
navigation computers; and (2) if 
navigating with one operational FMS, 
because of an in-flight FMS failure, and 
with two or more operational IRS's, and 
one operational omega/VLF sensor, the 
operational omega/VLF sensor must be 
deselected from the operational FMS 
navigation computer The FAA will 
consider revising this AD to specifically 
define the new navigation computers 
that could provide terminating action to 
this AD. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective m less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in 
with Executive Order 12612, it is 
determined that this final rule does not 


have sufficient federalism implications 
to warrant the preparation of a 
Federaiism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983}; and 14 CFR 11.88. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Honeywell Inc.: Applies to Sperry FMZ-800 
Flight Management Systems (FMS), Model 
NZ-600, NZ-800, and NZ-900 series 
Navigation Computers, part numbers 
7004 102-653, -654, -801, -803, -804, -805, — 
806, -811, -812, -813, -823, -824, -832, -833, 
834, -843, -844, -845, -901, -902, -803, -904, 
-905, and -906, if installed with two or 
more inertial reference systems and one or 
more omega/VLF sensors. These FMS 
navigation computers are known to be or 
have been installed in, but not limited to, 
Avions Marcel Dassault Medel Mystere- 
Falcon 900, British Aerospace Model BAe 
125-800A, Canadair mode! CL-601-3A, and 
Gulfstream Model G-IV series airplanes. 
Compliance required as indicated, unless 
previously ished. 

To prevent FMS navigation errors caused 
by an erroneous omega/VEF sensor, 
accomplish the following: 
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A. Within 15 days after the effective date 
of this AD, add the following to the 
Limitations Section of the FAA-approved 
Airplane Flight Manual {AFM) or FAA- 
approved Airplane Flight Manual Supplement 
(AFMS). This may be accomplished by 
—* a copy of this AD in the AFM or 


On all flights extending offshore one hour 
or more beyond VOR/DME range: 

(1) When navigating with two flight 
management systems (FMS), and with one or 

_ more operational inertial reference sensors 
and with a single operational omega/VLF 
sensor, the omega/VLF sensor must be 
deselected from one of the FMS navigation 
computers. 

(2) If navigating with only one FMS 
navigation computer, (because of an in-flight 
FMS failure), and with two or more inertial 
reference sensors and with a single 
operational omega/VLF sensor, the omega/ 
VLF sensor must be deselected from the 
operating FMS navigation computer. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Manager, Los Angeles 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


This amendment becomes effective 
October 10, 1989. 

Issued in Seattle, Washington, on 
September 14, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22701 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 89-NM-165-AD; Amdt. 39- 
6327] 


Airworthiness Directives; Lockheed 
Model L-1011 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Lockheed Model L-1011 
series airplanes, which requires 
inspection for chafing and proper 
clearance of the fuel feed line in the 
Number 1 and 3 pylons. This 
amendment is prompted by a report of a 
hole in the fuel feed line in the Number 1 
pylon caused by chafing, which resulted 


in a fuel leak. This condition, if not 
corrected, could result in fuel leaking in 
the pylon, leading to premature fuel 
exhaustion or fire. 

EFFECTIVE DATE: October 6, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Baitoo, Aerospace Engineer, 
Propulsion Branch, ANM-140L, FAA 
Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California 90806-2425; telephone (213) 
988-5245. 

SUPPLEMENTARY INFORMATION: An 
operator of a Model L-1011 series 
airplane reported a fuel leak in the 
Number 1 engine pylon during flight. The 
flight crew diverted and landed the 
airplane with approximately 2,000 
pounds of fuel remaining. Inspection of 
the fuel feed line in the Number 1 pylon 
revealed a hole in the line 
approximately six inches aft of the 
pylon fuel shutoff valve. The hole was 
caused by chafing with an adjacent 
hydraulic line. A splice repair had been 
accomplished on the hydraulic line. The 
operator inspected its L-1011 fleet and 
found one other case of chafing between 
the fuel line and a splice-repaired 
hydraulic line. This condition, if not 
corrected, could result in fuel leaking in 
the pylon leading to premature fuel 
exhaustion or fire. 

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires repetitive 
inspections for chafing and proper 
clearance of the fuel feed line in the 
Number 1 and 3 pylons, and repair or 
replacement, if necessary. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 


unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C..1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Lockheed Aeronautical Systems Company: 
Applies to all Model L-1011 series 
airplanes, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 

To prevent fuel leaking in the pylon leading 
to premature fuel exhaustion or fire, 
accomplish the following: 

A. Within 500 hours time-in-service after 
the effective date of this AD, unless already 
accomplished within the last 1,600 hours 
time-in-service, and thereafter at intervals 
not to exceed 2,100 hours time-in-service from 
the last inspection, accomplish the following: 

1. Visually inspect the fuel feed line in 
Number 1 and 3 pylons between pylon 
stations PS89 and PS166 for clearance and 
chafing, as follows: 

a. The fuel line must have no evidence of 
chafing, and a minimum of 0.25 inch 
clearance must exist between it and the 
hydraulic lines. 

b. If there is less than 0.25 inch clearance 
between the fuel line and the hydraulic lines, 
reposition to obtain a minimum of 0.25 inch 
clearance prior to further flight. 

c. If the fuel line has evidence of chafing, 
repair or replace the line prior to further 
flight. A minimum of 0.25 ineh clearance 
between the fuel line and the hydraulic lines 
is required. 

B. An alternate means of compliance or 
adjustment of the compliance time which 
provides an acceptable level of safety, may 
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be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, 
Northwest Mountain Region 
Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who v ill either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office. 
C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 
This amendment becomes effective 
October 6, 1989. 
Issued in Seattle, Washington, on 
September 112, 1989. 
Leroy A. Keith, 
Manager, Transport Airplane Directorate, 
Aurcraft Certification Service. 
[FR Doc. 89-22702 Filed 9-25-89; 8:45 am] 
BiLLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-79-AD; Amdt. 39-6328] 


Airworthiness Directives; McDonnell 
Douglas Model DC-10-30 and KC-10A 
(Military) Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD}, 
applicable to certain McDonnell Douglas 
Model DC-10-30 and KC-10A (Military} 
series airplanes, which requires an 
inspection of the auxiliary hydraulic - 
pump electrical connector sockets to 
determine if the correct connector 
sockets are installed, and if not, they 
must be replaced with sockets of the 
correct part number. This amendment is 
prompted by reports of auxiliary 
hydraulic pump connectors found to 
have incorrect electrical sockets 
installed. This condition, if not 
corrected, could lead to sockets pulling 
out of the connector and shorting out of 
the auxiliary hydraulic pump circuit, 
which would result in the loss of the 
auxiliary hydraulic pump. 

EFFECTIVE DATE: October 30, 1989. 
ADDRESSES: The applicable service 
information may be obtained from 
McDonnell Douglas Aircraft Company. 
P.O. Box 1771, Long Beach, California 
90801. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or FAA, 
Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 


FOR FURTHER INFORMATION CONTACT: 
Robert T. Razzeto, Aerospace Engineer, 
Systems and Equipment Branch, ANM- 
130L, FAA, Northwest Mountain Region, 
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; telephone 
(213) 988-5355. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
McDonnell Douglas Model DC-10-30 
and KC-10A (Military) series airplanes, 
which requires an inspection and 
change, if necessary, of the auxiliary 
hydraulic pump electrical connector 
sockets, was published in the Federal 
Register on June 21, 1989 (54 FR 26054). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. One 
comment was received from the Air 
Transport Association which was fully 
supportive of the proposal. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule.as proposed. 

Information collection requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980 
(Pub. L. 96-511} and have been assigned 
OMB Control Number 2120-0056. 

There are approximately 107 
McDonnell Douglas Model DC-10-30 
and KC-10A series airplanes of the 
affected design in the worldwide fleet. It 
is estimated that 48 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 2.5 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$4,800. 

The regulations adopted herein will 
not have substantial direct affects on 
the States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; {2} is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) will 


not have a significant economic impact, 
positive or negative, on a substantial 
number of smal! entities, under the 
criteria of the Reglatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a)}, 1421 and 1423; 
49 U.S.C. 106{g} (Revised Pub. L. 97-449, 
January 12, 1893); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

McDonnell Douglas: Applies to Model DC- 
10-30 and KC-10A (Military) series 
airplanes, certificated in any category- 
Compliance is required as indicated, unless 
previously i 
To prevent the loss of the use of the 

auxiliary hydraulic pumps, accomplish the 

following: 

A. Within 30 days after the effective date 
of this Airworthiness Directive (AD), inspect 
auxiliary hydraulic pumps 1 and 2 to 
determine if the correct electrical connector 
sockets are installed, in accordance with the 
Accomplishment Instructions of McDonnell 
Douglas Service Bulletin A29-127 dated 
March 3, 1989. Any sockets detected which 
have the incorrect part number must be 
replaced, prior to further flight, with P/N 
DC65-8S sockets, in accordance with the 
service bulletin. 

B. Within 15 days after inspection required 
by paragraph A., above, submit a report of 
findings, positive or negative, to the Los 
Angeles Aircraft Certification Office, 
Attention: ANM-108L, FAA, Northwest 
Mountain Region, 3229 East Spring Street, 
Long Beach, California 90806-2425. 

C. An alternate means of compliance or 
adjustment of the compliance time, 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft. Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 





Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Rules and Regulations 39349 


operate airplanes to a base in order to 
comply. with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas Aircraft 
Company, P.O. Box 1771, Long Beach, 
California 90801, Attn: Manager, 
Warranty, 73-44 (DC-10 Service Bulletin 
A-29-127). These documents may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. ; 

This amendment becomes effective 
October 30, 1989. 

Issued in Seattle, Washington, on 
September 12, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22703 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-188-AD; Amdt. 39- 
6338] 


Airworthiness Directives; McDonnell 
Douglas Model DC-9-81, -82, -83, and 
-87 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain McDonnell! Douglas 
Model DC-9-81, -82, -83, and -87 series 
airplanes, which requires inspection of 
the oxygen box at the forward cabin 
attendant station to determine proper 
oxygen box door opening, and 
modification, if interference exists. This 
amendment is prompted by a report 
from one operator who found the 
forward cabin attendant oxygen box 
door blocked by the adjacent structure 
during ground check. The door would 
not open far enough, and the oxygen 
mask stayed in the stowed position. 
This condition, if not corrected, could 
result in the forward cabin attendant 
being deprived of oxygen in the event of 
cabin depressurization. 

EFFECTIVE DATE: October 13, 1989. 


ADDRESSES: The applicable service 
information may be obtained from 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 
California 90801, ATTN: Director of 
Publication, C1—L00 (54-60). This 


information may be examined at the 
FAA, Northwest Mountain Region, 
Transport Airplane Directorate, 17900 
Pacific Highway South, Seattle, 
Washington, or FAA, Northwest 
Mountain Region, Los Angeles Aircraft 
Certification Office, 3229 East Spring 
Street, Long Beach, California 90806- 
2425. 

FOR FURTHER INFORMATION CONTACT: 
Robert T. Razzeto, Aerospace Engineer, 
Los Angeles Aircraft Certification 
Office, Systems and Equipment Branch, 
ANM131L, FAA Northwest Mountain 
Region, 3229 East Spring Street, Long 
Beach, California 90806-2425, telephone 
(213) 988-5355. 

SUPPLEMENTARY INFORMATION: One 
operator conducted routine ground 
check of the emergency oxygen system 
door deployment and found that the 
forward cabin attendant oxygen box 
door made contact with the adjacent 
structure when deployed. The door must 
open 90 degrees to allow the oxygen 


‘mask to drop out for the forward cabin 


attendant’s use. The oxygen box had 
been installed in a position that 
interfered with the adjacent structure 
and the oxygen box door. This 
condition, if not corrected, could result 
in the forward cabin attendant being 
deprived of oxygen in the event of cabin 
depressurization. 


The FAA has reviewed and approved 
McDonnell Douglas Alert Service 
Bulletin A35-17, dated August 22, 1989, 
which describes the procedures to 
visually inspect the oxygen box door for 
inteference with surrounding structure 
and, if interference exists, repositioning 
the oxygen box to assure proper 
clearance for the oxygen box door 
opening, 

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires inspection 
and modification as described above, in 
accordance with the service bulletin 
previously described. 

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 


to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It. is 
impracticable for the agency to follow 
the procedures of Order 42291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the regulatory docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air tion, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[ AMENDED] 


1. Fhe authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106{(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthi 
directive: 


McDonnelt Douglas: Applies to Model DC-9- 
81, -82, -83, and 87 series airplanes, as 
listed in McDonnell Douglas Alert Service 
Bulletin A35-17, dated August 22, 1989, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To prevent the possibility of the forward 
cabin attendant being deprived of oxygen in 
the event of cabin depressurization 
accomplish the following: 

A. Within 30 days after the effective date 
of this AD, inspect the forward cabin 
attendant oxygen box door for interference, 
and modify before further flight if 
interference exists, in accordance with the 
Accomplishment Instructions of McDonnell 
Douglas Alert Service Bulletin A35-17, dated 
August 22, 1989. 

B. An alternate means of compliance or 
adjustment of the compliance time, 


provides an acceptable level of safety, may 
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be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199, to 
operate to a base in order to comply with the 
requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90801-0001, 
ATTN: Director of Publications, C1-L00 
(54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or FAA, 
Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California 90806-2425. 

This amendment becomes effective 
October 13, 1989. 

Issued in Seattle, Washington, on 
September 18, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-2704 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-ASW-05] 


Removal of Control Zone: Corpus 
Christi NALF Cabaniss Field, TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment will remove 
the control zone located at Corpus 
Christi Navy Auxiliary Landing Field 
(NALF) Cabaniss Field, TX. The FAA 
has been informed by the Department of 
the Navy that all standard instrument 
approach procedures (SIAP) to NALF 
Cabaniss Field have been canceled, thus 
negating the need for a control zone. The 
intended effect of this amendment is to 
release that controlled airspace no 
longer required due to the cancellation 
of the SIAP’s. Coincident with this 
amendment is the changing of the status 
of NALF Cabaniss Field from instrument 
flight rules (IFR) to visual flight rules 
(VFR). 

EFFECTIVE DATE: 0901 u.t.c., November 
16, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division, 
Southwest Region, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 


SUPPLEMENTARY INFORMATION: 
History 

On June 5, 1989, the FAA proposed to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to remove 
the control zone located at Corpus 
Christi NALF Cabaniss Field, TX (54 FR 
25728). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.171 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6E, dated January 3, 
1989. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations will 
remove the control zone located at 
Corpus Christi NALF Cabaniss Field, 
TX. The FAA has been informed by the 
Department of the Navy that all SIAP’s 
now serving NALF Cabaniss Field have 
been canceled, thus negating the need 
for a control zone and making the 
amendment necessary. Additionally, 
both current and future plans require 
NALF Cabaniss Field to be utilized 
strictly as a VFR landing field for 
military aircraft. The intended effect of 
this amendment is to release that 
controlled airspace no longer required 
due to the cancellation of all SIAP’s 
serving NALF Cabaniss Field. 
Coincident with this amendment is the 
changing of the status of NALF Cabaniss 
Field from IFR to VFR. : 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 


substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, part 71 of the Federal 
Aviation Regulations (14 CFR part 71) is 
amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§$71.171 [Amended] 
2. Section 71.171 is amended as 
follows: 


Corpus Christi NALF Cabaniss Field, TX 
[Remove] 

Issued in Fort Worth, TX, on September 12, 
1989. 
Francis J. Johns, 
Acting Manager, Air Traffic Division, 
Southwest Region. 
[FR Doc. 89-22708 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-ASW-09] 


Revision of Transition Area: Killeen, 
™ 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment will revise 
the transition area located at Killeen, 
TX. The development of a new VOR/ 
DME RWY 15 standard instrument 
approach procedure (SIAP) to the Robert 
Gray Army Airfield (AAF), utilizing the 
Gray Very High Frequency 
Omnidirectional Range (VOR), has 
made this amendment necessary. The 
intended effect of this proposal is to 
provide adequate controlled airspace for 
aircraft executing this new SIAP. 
EFFECTIVE DATE: 0901 u.t.c., January 11, 
1990. 

FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Air Traffic Division, 
Southwest Region, Department of 
Transportation, Federal Aviation 
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Administration, Fort Worth, TX 76193- 
0530, telephone (817) 624-5561. 


SUPPLEMENTARY INFORMATION: 
Hist 

On June 19, 1989, the FAA proposed to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to revise 
the transition area located at Killeen, 
TX (54 FR 29059). 

Interested persons were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6E, dated January 3, 
1989. 


The Rule 


This amendment to part 71 of the 
Federal Aviation Regulations will revise 
the transition area located at Killeen, 
TX. The development of a new VOR/ 
DME RWY 15 SIAP to the Robert Gray 
AAF, utilizing the Gray VOR, has made 
this amendment necessary. In the initial 
airspace document, the written 
description of the north arrival 
extension was correct; however, the 
drawing incorrectly depicted the north 
arrival extension as being in Restricted 
Area 6302A (R-6302A). The north arrival 
extension will fot infringe upon the 
airspace in R-6302A, but will infringe 
upon the airspace contained in R-6302C. 
The United States Army, located at Fort 
Hood, TX, is aware of this and has 
offered no objections to the revision of 
this transition area. The intended effect 
of this proposal i is to provide-adequate 
controlled airspace for aircraft 
executing this new SIAP. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 


PART 71—L AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348{a); 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106{g} 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.181 [Amended] 
2. Section 71.181 is amended as 
follows: 


Killeen, TX [Revised] 

By adding to the end of the legal 
description: “and within 2 miles each side of 
the 339° radial of the Gray VOR (latitude 
31°01'58"N., longitude 97°48'49" W.), 
extending from the 6.5-mile radius area to 
11.5 miles north of the Robert Gray AAF.” 

Issued in Fort Worth, TX, on September 13, 
1989. 

Mamager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 89-22709 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 211 
[Release No. SAB-85) 


Staff Accounting Bulletin No. 85 


AGENCY: Securities and Exchange 
Commission. 

ACTION: Publication of Staff Accounting 
Bulletin. 


SUMMARY: This staff accounting bulletin 
expresses the staff's views relating to (i) 
use of the gross revenue method of 
amortizing capitalized costs of oil and 
gas properties by entities using the full 
cost method of accounting, and (ii) the 
inclusion of methane gas within the 
definition of proved oil and gas reserves. 
FOR FURTHER INFORMATION CONTACT: 
Robert F. Lavery or John W. Albert (202- 
272-2130), Office of the Chief 
Accountant, or Robert Bayless (202-272- 
2553), Division of Corporation Finance, . 


Securities and Exchange Commiteign, 
Washington, DC 20549. 

SUPPLEMENTARY INFORMATION: The 
statements in staff accounting bulletins 
are not rules or interpretations of the 
Commission nor are they published as 
bearing the Commission's official 
approval. They represent interpretations 
and practices followed by the Division 
of Corporation Finance and the Office of 
the Chief Accountant in administering 
the disclosure requirements of the 
Federal securities laws. 


Dated; September 18, 1989. 
Johathan G. Katz, 
Secretary. 


PART 211—[ AMENDED] 


Part 211 of title 17 of the Code of 
Federal Regulations is amended by 
adding Staff Accounting Bulletin No. 85 
to the table found in subpart B 


Subpart B—Staff Accounting Bulletins 
[Amended] 


Staff Accounting Bulletin No. 85 


The staff hereby adds Sections F and 
G to Topic 12 of the staff accounting 
bulletin series. Section F discusses the 
staff's views regarding use of the gross 
revenue method of amortizing 
capitalized costs of oil and gas 
properties, and Section G discusses the 
inclusion of methane gas within proved 
reserves for purposes of presenting the 
standardized measure of discounted 
future net cash flows and applying the 
full cost ceiling test. 


eee & 


Topic 12: Oil and Gas Producing 
Activities 


eee & 


F. Gross Revenue Method of Amortizing 
Capitalized Costs 


Facts: Rule 4—10{i)(3){iii) of Regulation 
S-X states in part: 


Amortization shall be computed on the 
basis of physical units, with oil and gas 
converted to a common unit of measure on 
the basis of their approximate relative energy 
content, unless economic circumstances 
(related to the effects of regulated prices) 
indicate that use of units of revenue is a more 
appropriate basis of computing amortization. 
In the latter case, amortization shall be 
computed on the basis of current gross 
revenues excluding royalty payments and 
net profits disbursements} from production in 
relation to future gross revenues based on 
current prices (including consideration of 
changes in existing prices provided only by 
contractual arrangements), from estimated 
production of proved oil and gas reserves. 


Question: May entities using the full 
cost method of accounting for oil and 
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gas producing activities compute 
amortization based on the gross revenue 
method described in the above rule 
when substantial production is not 
subject to pricing regulation? 

Interpretive Response: Yes. Under the 
existing rules for cost amortization 
adopted in Accounting Series Release 
No. 258,! the use of the gross revenue 
method of amortization was permitted in 
those circumstances where, because of 
the effect of existing pricing regulations, 
the use of the units of production 
method would result in an amortization 
provision that would be inconsistent 
with the current prices being received. 
While the effect of regulation on gas 
prices has lessened, factors other than 
price regulation (such as changes in 
typical contract lengths and methods of 
marketing natural gas) have caused oil 
and gas prices to be disproportionate to 
their relative energy content. The staff 
therefore believes that it may be more 
appropriate for registrants to compute 
amortization based on the gross revenue 
method whenever oil and gas sales 
prices are disproportionate to their 
relative energy content to the extent that 
the use of the units of production 
method would result in an improper 
matching of the costs of oil and gas 
production against the related revenue 
received. The method should be 
consistently applied and appropriately 
disclosed within the financial 
statements. 


se keke t 


G. Inclusion of Methane Gas in Proved 
Reserves 


Facts: Because of a concern over 
worldwide oil and gas supplies, 
Congress, in 1980, provided for tax 
incentives (credits) for the production of 
oil and gas from other than conventional 
sources.” As a consequence, significant 
amounts of gas have begun to be 
recovered from seams of coal beds. This 
gas is referred to as coalbed methane. It 
is produced using conventional drilling 
methods, but for various reasons, it may 
be more costly to produce than oil and 
gas recovered from customary sources 
and some reserves may not be 
economical without the tax credits. 

Rule 4—10(a)}(1)(i)(A) of Regulation S—X 
indicates that oil and gas producing 
activities include the search for crude 
oil, including condensate and natural 
gas liquids, or natural gas in their 
natural states and original locations. 
Rule 4—10(a)(2)(iii)(D) of Regulation S-X 
states that estimates of proved reserves 


1 43 FR 60415 (December 27, 1978). 

2 Section 29 of the Federal Tax Code provides for 
Credit for Producing Fuel from a Nonconventional 
Source. 


do not include (among other things) 
natural gas that can be recovered from 
coal. In addition, the definition of 
proved oil and gas reserves includes a 
provision that the quantities of natural 
gas be recovered from existing 
reservoirs. Under these definitions, 
“coalbed methane” gas has generally 
not been included in the disclosures 
required in Commission filings by Rule 
4~-10(k) of Regulation S—X. Further, 
coalbed methane has generally not been 
counted in proved oil and gas reserves 
for purposes of the full cost ceiling test 
in Rule 4-10(i)(4) since that test is based 
on the same definition of proved oil and 
gas reserves. 

Question: Is it appropriate to consider 
coalbed methane gas within the 
definition of proved reserves for 
purposes of the disclosures relating to 
oil and gas producing activities and the 
full cost ceiling test? 

Answer: Yes. The prohibition against 
the inclusion of gas derived from coal 
was meant to apply to the recovery of 
hydrocarbons from the processing of 
coal. The extraction of methane gas 
from coalbed seams using conventional 
methods was not contemplated at the 
time Rule 4-10(a) was developed. The 
staff believes that, since coalbed 
methane gas can be recovered from coal 
in its natural state and original location, 
it should be included in proved reserves, 
provided that it complies in all other 
respects with the definition of proved oil 
and gas reserves as specified in Rule 4—- 
10({a)(2) including the requirement that 
methane production be economical at 
current prices, costs (net of the tax 
credit) and existing operating 
conditions.* Methane gas from coalbeds 
(like any other hydrocarbon obtained 
from conventional reservoirs) that 
cannot be produced at a profit under 
current economic and operating 
conditions, or for which there is no 
market or any existing method of 
delivery to the market, cannot be 
included in the category of proved 
reserves. 

In instances where methane gas is 
deemed to be economically producible 
only as a consequence of existing 
Federal tax incentives, the staff believes 
that additional disclosure should be 


8 Similar language appears in Statement of 
Financial Accounting Standards No. (SFAS) 25, 
Suspension of Certain Accounting Requirements for 
Oil and Gas Producing Companies, and SFAS No. 
19, Financial Accounting and Reporting by, Oil and 
Gas Producing Companies. 

* Proved oil and gas reserves are the estimated 
quantities of crude oil, natural gas, and natural gas 
liquids which geological and engineering data 
demonstrate with reasonable certainty to be 
recoverable in future years from known reservoirs 
under existing economic and operating conditions. 
(Emphasis added.) 


provided as to the specific quantities 
and values of reported proved reserves 
that are dependent on existing U.S. tax 
policy together with any other 
information necessary to inform readers 
of the risks attendant with any future 
change to existing Federal tax policy. 


* * * * * 


[FR Doc. 89-22678 Filed 9-25-89; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF LABOR 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 


Employment and Training 
Administration 


20 CFR Chapters V and IX 


20 CFR Parts 626, 635, 636, 652, 653, 
1001, and 1005 


RIN 1293-AA03 


Veterans’ Employment and Training 
Services: Addition of Chapter and 
Redesignation of Regulations 


AGENCIES: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Labor; Employment and 
Training Administration, Labor. 


ACTION: Final rule. 


SUMMARY: The Department of Labor is 
amending Title 20, Code of Federal 
Regulations by adding a new Chapter IX 
to consolidate regulations of the Office 
of the Assistant Secretary for Veterans’ 
Employment and Training. 

EFFECTIVE DATE: October 26, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Carlon J. Johnson. Telephone: (202) 
523-8611 (this is not a toll-free number). 
SUPPLEMENTARY INFORMATION: The 
Department of Labor's Office of the 
Assistant Secretary for Veterans’ 
Employment and Training (OASVET) 
was established by the Veterans’ 
Rehabilitation and Education 
Amendments of 1980, Pub. L. 96-466 
(October 17, 1980) and has been given 
the primary responsibility for 
administering the programs and 
activities within the U.S. Department of 
Labor (Labor) relating to veterans. 
These include the veterans’ employment 
and training services enacted under the 
Job Training Partnership Act and the 
Wagner-Peyser Acct, originally 
administered by the Employment and 
Training Administration (ETA) and then 
transferred to OASVET, pursuant to 38 
U.S.C. 2002A(a)(4), 2002A(d), 2009 and 
29 U.S.C. 1721. With the enactment of 
the Veterans’ Employmeut, Training and 
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Counseling Amendments of 1988, Pub. L. 
100-323 (May 20, 1988), the role of 
OASVET was expanded further. 
Therefore, it has become necessary to 
establish a new Chapter‘in the Code of 
Federal Regulations to accommodate the 
number of rules that will be needed to 
implement OASVET’s greater 
responsibilities. In addition, it is 
appropriate to consolidate all present 
and future OASVET rules in one place 
and to separate the rules of ETA from 
those of OASVET, in order to better 
distinguish the roles and functions of the 
two agencies, as well as for ease of 
reference. 


Publication in Final 


This rulemaking only redesignates 
existing regulations and adds a new 
chapter to the Code of Federal 
Regulations. As such, it is a rule of 
agency organization and procedure for 
which no general notice of proposed 
rulemaking is required by law. 5 U.S.C. 
553(b)(A). 

Also, pursuant to 5 U.S.C. 553(b)(B), 
the Department of Labor has determined 
that public comment on this rulemaking 
is unnecessary, and good cause exists 
for not publishing a proposed rule, 
because the redesignation does not 
change the text of the regulations, which 
had_originally been duly promulgated, 
with appropriate notice and an 
opportunity for comment. 


Regulatory Flexibility Act 


Because no notice of proposed 
rulemaking is required for the rule under 
5 U.S.C. 553(b), the requirements of the 
Regulatory Flexibility Act, Pub. L. 96- 
354, Stat. 1165, 5 U.S.C. 601 et seg. 
pertaining to regulatory flexibility 
analysis, do not apply to this rule. 5 
U.S.C. 601(2): In any event,the rule will 
not have a significant umes impact 
on a substantial number of small 
entities. See 5 U.S.C. 605(b). 


Paperwork Reduction Act 


Since the establishment of a new 
chapter and redesignation of portions of 
the CFR require no additional collection 
of information, approval of the Office of 
Management and Budget is not required, 
pursuant to the Paperwork Reduction 
Act. 44 U.S.C. 3501 et seq. 


Executive Order 12291 


The Department has determined that 
this rule is not classified as a “major 
rule” under Executive Order 12291 on 
Federal Regulations, because it is not 
likely to result in (1) an annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
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agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Accordingly, no regulatory 
impact analysis is required. 


List of Subjects 


20 CFR Part 626 
Manpower training programs. 


20 CFR Parts 635, 1005 


Manpower training programs, 
reporting and recordkeeping 
requirements, veterans. 


20 CFR Parts 652, 1001 


Reporting and recordkeeping 
requirements, veterans. 


Final Rule 

For the reasons set forth in the 
preamble, title 20 of the Code of Federal 
Regulations is amended as follows: 

1..A new chapter IX is added to title 
20, having a heading reading as follows: 
Chapter IX—Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Department of Labor 

2. A new part 1001 is added to chapter 
IX, having a heading reading as follows: 


PART 1001—SERVICES FOR 
VETERANS 


3.The authority citation is added to 
part 1001 of chapter IX, reading as 
follows: 

Authority: 29 U.S.C. 49k; 38 U.S.C. Chapters 
41 and 42, 

4. Subparts A, B, C, D, and E are 
added to part 1001 of Chapter IX, having 
headings reading as follows: 


Subpart A—Purpose and Definitions 
Subpart B—Federal Responsibilities 


Subpart C—Standards of Performance 
Governing State Agency Services to 
Veterans and Eligible Persons 


Subpart D—State Employment Service 
Agency Compliance 


Subpart E—Standards of Performance 
Governing the Disabled Veterans 
Outreach Program (DVOP) 


§§ 652.100 and 652.101 [Redesignated as 
§§ 1001.100 and 1001.101] 

5. Sections 652.100 and 652.101 of part 
652, subpart B, of chapter V are 
redesignated as §§ 1001.100 and 
1901.101, respectively, of part 1001, 
subpart A, of chapter IX. 
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§652.110 [Redesignated as § 1001.110] 


6. Section 652.110 of part 652, subpart 
B, of chapter V is redesignated as 
§ 1001.110 of part 1001, subpart B, of 
chapter IX. 


§§ 652.120 through 652.125 [Redesignated 
as §§ 1001.120 through 1001.125] 

7. Sections 652.120 through 652.125 of 
part 652, subpart B, of chapter V are 
redesignated as §§ 1001.120 through 
1001.125, respectively, of part 1001, 
subpart.C, of chapter IX. 


§§ 652.130 and 652.131 [Redesignated as 
§§ 1001.130 and 1001.131] 

8. Sections 652.130 and 652.131 of part 
652, subpart B, of chapter V are 
redesignated as §§ 1001.130 and 
1001.131, respectively, of part 1001, 
subpart D, of chapter IX. 


§§ 652.140 through 652.142 [Redesignated 
as §§ 1001.140 through 1001.142] 

9. Sections 652.140 through 652.142 of 
part 652, subpart B, of chapter V are 
redesignated as §§ 1001.140 through 
1001.142, respectively, of part 1001, 
subpart E, of chapter IX. 


§ 1001.100 [Amended] 

10. Section 1001.100 of part 1001 of 
chapter IX, as redesignated, is amended 
by removing from paragraph (d) the 
phrase “in this subpart at §§ 652.140- 
652.142” and adding in lieu thereof the 
phrase “in this part at §§ 1001.140- 
1001.142”. 


§ 1001.101 [Amended] 


11. Section 1001.101 of part 1001 of 
chapter IX, as redesignated, is amended 
by removing from the definition of 
“Assistant Secretary for Veterans’ 
Employment and Training (ASVET)” the 
citation “§ 652.110” and adding in lieu 
thereof the citation “§ 1001.110 of this 
part”; and by removing from the 
definition “United States Employment 
Service (USES)” the term “of 1933”. 


§ 1001.123 [Amended] 

12. Section 1001.123 of part 1001 of 
chapter IX, as redesignated, is amended 
by removing from paragraph (a)(2) the 
citation “§ 652.123(a)(1)” and adding in 
lieu thereof the citation “paragraph 
(a)(1) of this section”. 

13. Section 1001.130 of part 1001 of 
chapter IX, as redesignated, is amended 
as follows: 

a. Paragraph (a) of § 1001.130 is 
revised to read as foliows: 


§ 1001.130 Determination of compliance. 
(a) The ASVET shall have authority 
for applying the requirements and 
remedial actions necessary to 
implement 20 CFR part 658, subpart H. 





In the event of such application, 


references in 20 CFR part 658, subpart H, 


to “ETA” shall read instead “QASVET”; 
references to “Regional Administrator” 
shall read instead “RDVETS”; and 
references to “JS regulations” shall 

this ae 


* * * * 


§ 1001.130 {Amended] 


b. Paragraph (b) of § 1001.130 is 
amended by removing the citation 
“§§ 652.120-125" and adding in lieu 
thereof the citation “§ § 1001.120- 
1001.125 of this part”; by removing the 
citation “§ 652.120(a)” and adding in lieu 
thereof the citation “§ 1001.120{a) of this 
part”; and by removing the citation 
“§ 652.131 of this subpart” and adding in 
lieu thereof the citation “§ 1001.131 of 
this part”. 

c. Paragraph (d) of § 1001.130 is 
amended by removing the citation 
“§ 652.120-125” and adding in lieu 
thereof the citation “§ 1001.120-1001.125 
of this part”; and by removing wherever 
it appears the phrase “pursuant to 
subpart H of part 658 of this chapter” 
and adding in lieu thereof the phrase 
“pursuant to subpart H of 20 ‘CFR part 
658”. 

§ 1001.131 [Amended] 

14. Section 1001.131 of part 1001 of 
chapter IX, as redesignated, is amended 
by removing the word “subpart” and 
adding in lieu thereof the word “part”. 


§ 1001.140 [Amended] 


15. Section 1001.140 is amended by 
removing from paragraph (c) the citation 
“§ 652.123 of this subpart” and adding in 
lieu thereof the citation “§ 1001.123 of 

16. The authority citation for part 652 
is revised to read as follows: 

Authority: 29 U.S.C. 49k; 38 U.S.C. Chapters 
41 and 42. 


17. Anew § 652.100 is added to 


subpart B of part 652 of chapter V to 
read as follows: 


Subpart B—Services for Veterans 


§ 652.100 Services for veterans. 


Services for veterans are administered 
by the Office of the Assistant Secretary 
for Veterans’ Employment and Training 
(OASVET). OASVET’s general 
regulations are located in chapter IX of 
this title. 

18. Part 635 of chapter V is 
redesignated as part 1005 of Chapter IX. 

19. The authority citation for part 
1005, as redesignated, is revised to read 
as follows: 


Authority: 29 U.S.C. 1579{a). 


§ 1005. {Amended} 

20. Section 1005.1 of part 1005 of 
chapter IX, as redesignated, is amended 
by removing the word “Act” and by 
adding in lieu thereof the phrase “Job 
Training Partnership Act (Act), Pub. L. 
97-300, as amended (29 U.S.C. 1721)”. 


§ 1005.2 [Amended] 

21. Section 1005.2(a) of part 1005 of 
chapter IX, as redesignated, is amended 
by adding after the phrase 
“administered by the Secretary” the 
words “of Labor (Secretary)”. 


§ 1005.12 [Amended] 

22. Section 1005.12 of part 1005 of 
chapter IX, as redesignated, is amended 
by removing from paragraph (b) the 
phrase “The Department will not 
favorably consider” and adding in lieu 
thereof the phrase “The Department of 
Labor (Department) will not favorably 
consider”; and by removing from 
paragraph (c) the citation “§ 635.11(c)” 
and adding in lieu thereof the citation 
“§ 1005.11(c) of this part”. 


§ 1005.13 [Amended] 

23. Section 1005.13 of part 1005 of 
chapter IX, as redesignated, is amended 
by removing from the introductory 
language in paragraph {a) the citation 
“§ 635.11{c)” and adding in lieu thereof 
the citation “§ 1005.11{c)"; by removing 
from paragraph (c) the citation 
“§ 635.11(b)” and adding in lieu thereof 
the citation “§ 1005.11(b) of this part”; 
and by removing from paragraph {c) the 
word “Application” and adding in lieu 
thereof the word “Applications”. 

§ 1005.14 [Amended] 

24. Section 1005.14 of part 1005 of 
chapter LX, as redesignated, is amended 
by removing the citation “§§ 635.12 and 
635.13” and adding in lieu thereof the 
citation “§§ 1005.12 and 1005.13 of this 
part”. 


§ 1005.15 [Amended] 

25. Section 1005.15 of part 1005 of 
chapter IX, as redesignated, is amended 
by removing from paragraph (c) the 
citation “§ 629.57 of this chapter” and 
adding in lieu thereof the citation “20 
CFR 629.57”; and by r from 
paragraph (c) the citation “§ 629.56 of 
this chapter” and adding in lieu thereof 
the citation “20 CFR 629.56". 

26. Section 1005.21 of part 1005 of 
chapter IX, as redesignated, is revised to 
read as follows: 


§ 1005.21 General. 

(a) The provisions of 20 CFR part 636, 
relating to complaints, investigations, 
and hearings for programs under Title 
IV of the Act, are applicable to programs 
under this part. 
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{b) The requirements of 29 CFR parts 
96, 97, and 98, implementing the Single 
Audit Act, uniform administrative 
requirements for-grants and cooperative 
agreements, and governmentwide 
debarment and suspension 
(nonprocurement) apply to grants and 
agreements under this part. : 


§ 1005.25 [Amended] 


27. Section 1005.25 of part 1005 of 
chapter IX, as redesignated, is amended 
by removing from paragraph (b) the 
citation ‘§ 629.42 of this chapter” and © 
adding in lieu thereof the citation “20 
CFR 629.42”; by removing from 
paragraph (c) the citation “§ 629.42 of 
this chapter” and adding in lieu thereof 


- the citation “20‘CFR 629.42”; and by 


removing from paragraph (d) the citation 
“§ 629.44 of this chapter” in the two 
places it occurs and adding in lieu 
thereof the citation “20 CFR 629.44”. 

27a. The authority citation for part 626 
continues to read as follows: 

Authority: 29 U.S.C. 1579(a); sec. 6305(f}, 
Pub. L. 100-418, 102 Stat. 1107. 


28. Section 626.2 of part 626 of chapter 
V is amended by revising paragraph (a) 
to read as follows: 


§626.2 Format of these regulations. 

(a) Regulations promulgated by the 
Department of Labor to implement the 
provisions of the Act are set forth in 
parts 626 through 638 of title 20, chapter 
V, of the Code of Federal Regulations, 
with the exceptions of the Job Corps 
regulations, which are set forth at part 
684 of title 20, chapter V, and the 
veterans’ employment program 
regulations of the Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, which are set forth at part 1005 
of title 20, chapter IX. 


* * . * * 


§ 626.3 [Amended] 


29. Section 626.3 of part 626 of chapter 
V is amended as follows: 

a. By removing from the consolidated 
table of contents the table of contents 
for part 635 ofchapterV;and ~ 

b. By revising the introductory text to 
the section and by adding at the end of 
the consolidated table of contents a 
table of contents for part 1005 of chapter 
IX, to read as follows: 


§ 626.3 Table of contents for the 
regulations under the Job Training 
Act. 


The table of contents for the 
regulations under the Job Training 
Partnership Act, parts 626-638, 684, and 
1005, is as follows: 


* * * * 
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PART 1005—Veterans’ Empio 


Sec. . 

1005.1 Scope and purpose. 

1005.2 Program administration. 

1005.3 Participant eligibility. 

Subpart B—Program Funding 

1005.11 Availability of funds. 

1005.12 Eligibility for funds. 

1005.13 Application for funding. 

1005.14 Review of application for funding. 

1005.15 Approval of funding requests. 

Subpart C—Program Design and 

Management 

1005.21 General. 

1005.22 Allowable activities. 

1005.23 Program management and reporting 
requirements. 

1005.24 Recordkeeping and reporting 
requirements. 

1005.25 Monitoring and oversight. 

1005.26 Grievance procedures. 

29a. The authority citation for part 653 
continues to read as follows: 

Authority: 38 U.S.C. chapters 41 and 42; 
Wagner-Peyser Act, as amended, 29 U.S.C. 49 
et seq.; sec. 104 of the Emergency Jobs and 
Unemployment Assistance Act of 1974 Pub. L. 
93-567, 88 Stat. 1845, unless otherwise noted. 


Subpart C—[Removed] 


30. In part 653 of chapter V, subpart C 
is removed. 

Signed at Washington, DC, this 18th day of 
September, 1989. 
Donald E. Shasteen, 
Assistant Secretary for Veterans’ 
Employment and Training. 
Roberts T. Jones, 
Assistant Secretary for Employment and 
Training. 
[FR Doc. 89-22461 Filed 9-25-89; 8:45 am] 
BILLING CODE 4510-79-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 

21 CFR Part 178 

[Docket No. 82F-0229] 

Indirect Food Additives, Adjuvants, 
Production Aids, and Sanitizers. 
AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of styrenated 
diphenylamine as an antioxidant in 
adhesives and polymers for food-contact 


use. This action responds to a petition 
filed by Goodyear Tire & Rubber Co. 
DATES: Effective September 26, 1989; 
written objections and requests for a 
hearing by October 26, 1989. 
ADDRESSES: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Richard H. White, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. 

SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of August 13, 1982 (47 FR 35343), FDA 
announced that a petition (FAP 2B3637) 
had been filed by Goodyear Tire & 
Rubber Co., Akron, OH 44316, proposing 
that § 178.2010 Antioxidants and/or 
stabilizers for polymers (21 CFR 
178.2010) be amended to provide for the 
safe use of styrenated diphenylamine in 
§ 175.105 Adhesives (21 CFR 175.105) 
and in § 177.2600 Rubber articles 
intended for repeated use (21 CFR 
177.2600). 

FDA, in its evaluation of the safety of 
styrenated diphenylamine, has reviewed 
the safety of the additive, the starting 
materials used to manufacture the 
additive, the byproducts of the 
reactants, and the manufacturing 
impurities that may be present in the 
additive. Although the additive itself has 
not been found to cause cancer, it has 
been found to contain minute amounts 
of aniline and 4-aminobipheny]! (4/ ABP) 
as impurities carried through the 
production process and minute amounts 
of quinoline as a byproduct impurity of 
its production. These chemicals have 
been shown to cause cancer in test 
animals. Residual amounts of reactants, 
byproducts, and impurities, such as 
aniline, 4-ABP, and quinoline, are 
commonly found as contaminants in 
chemical products, including food 
additives. 


I. Determination of Safety 


Under section 409(c)(3)(A) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 348(c)(3)(A)), the so- 
called “general safety clause” of the 
statute, a food additive cannot be 
approved for a particular use unless a 
fair evaluation of the data available to 
FDA establishes that the additive is safe 
for that use. The concept of safety 
embodied in the Food Additives 
Amendment of 1958 is explained in the 
legislative history of the provision: 
“Safety requires proof of a reasonable 
certainty that no harm will result from 


the proposed use of an additive. It does 
not—and cannot—require proof beyond 
any possible doubt that no harm will 
result under any conceivable 
circumstance.” (H. Rept. 2284, 85th 
Cong., 2d Sess. 4 (1958).) This definition 
of safety has been incorporated into 
FDA's food additive regulations (21 CFR 
170.3{i)). The anticancer or Delaney 
clause of the Food Additives 
Amendment of 1958 (section 409(c)(3)(A) _ 
of the act (21 U.S.C. 348(c)(3)(A))) 
provides further that no food additive 
shall be deemed to be safe if it is found 
to induce cancer when ingested by man 
or animal. 

In the past, FDA has often refused to 
approve a use of an additive that 
contained or was suspected of 
containing even minor amounts of a 
carcinogenic chemical, even though the 
additive as a whole had not been shown 
to cause cancer. The agency now 
believes, however, that developments in 
scientific technology and experience 
with risk assessment procedures make it 
possible for FDA to establish the safety 
of additives that contain a carcinogenic 
chemical but that have not themselves 
been shown to cause cancer. 

In the preamble to the final rule 
permanently listing D&C Green No. 6, 
published in the Federal Register of 
April 2, 1982 (47 FR 14138), FDA 
explained the basis for approving the 
use of a color additive that had not been 
shown to cause cancer, even though it 
contains a carcinogenic impurity. Since 
that decision, FDA has approved the use 
of other color additives and food 
additives on the same basis. An additive 
that has not been shown to cause 
cancer, but that contains a carcinogenic 
impurity, may properly be evaluated 
under the general safety clause of the 
statute using risk assessment procedures 
to determine whether there is a 
reasonable certainty that no harm will 
result from the proposed use of the 
additive. 

The agency's position is supported by 
Scott v. FDA, 728 F.2d 322 (6th Cir. 1984). 
That case involved a challenge to FDA's 
decision to approve the use of D&C 
Green No. 5, which contains a 
carcinogenic impurity but has itself not 
been shown to cause cancer. Relying 
heavily on the reasoning in the agency’s 
decision to list this color additive, the 
U.S. Court of Appeals for the Sixth 
Circuit rejected the challenge to FDA’s 
action and affirmed the listing 
regulation. 


Il. Safety of Petitioned Use of the 
Additives 

The agency estimated the daily intake 
of styrenated diphenylamine in 
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adhesives and rubber articles intended 
for repeated food-contact use based on 
several factors, including an analysis of 
several product applications and the 
probable concentration of the additive 
in food-contact articles and rubber 
articles for repeated use. The agency 
found that these uses will result in an 
extremely low level of exposure to this 
additive. 

FDA does not ordinarily consider 
chronic testing to be necessary to 
determine the safety of an additive 
whose use will result in very low 
exposure levels (Refs. 1 and 2), and the 
agency has not required such testing in 
this case. However, the agency has 
reviewed available data from an acute 
toxicity study on styrenated 
diphenylamine in the rat. No adverse 
effects were reported in this study. 
Because the additive itself has not been 
shown to cause cancer, the anticancer 
clause does not apply to it. However, 
FDA has evaluated the safety of this 
additive under the general safety clause, 
considering all available data and using 
risk assessment procedures to estimate 
the upper-bound limit of risk presented 
by the carcinogenic chemicals, aniline, 
4-ABP, and quinoline that may be 
present as impurities in this additive. 
Based on this evaluation, FDA has 
concluded that the additive is safe under 
the proposed conditions of use. 

The risk assessment procedures that 
FDA used in this evaluation are similar 
to the methods that the agency has used 
to examine the risk associated with the 
presence of minor carcinogenic 
impurities in various other food and 
color additives that contain carcinogenic 
impurities (see, e.g., 49 FR 13018, 13019; 
April 2, 1984). The risk evaluation of the 
carcinogenic impurities aniline, 4~ABP, 
and quinoline has two aspects: (1) 
Assessment of the worst-case exposure 
to the impurities from the proposed uses 
of the additive; and (2) extrapolation of 
the risk observed in the animal 
bioassays to the conditions of probable 
exposure to humans. 


A. Aniline 


Based on the fraction of the daily diet 
that may be in contact with surfaces 
containing styrenated diphenylamine, 
and on the level of aniline that may be 
present in the additive, FDA estimated 
that the hypothetical worst-case 
exposure to aniline from the use of the 
additive in adhesives and repeated use 
rubber articles would not exceed 0.3 
picogram per person per day (Ref. 3). 
The agency used data from a 
carcinogenesis bioassay on aniline 
conducted for the Chemical Industry 
Institute of Toxicology to estimate the 
upper-bound limit of lifetime human risk 


from exposure to aniline stemming from 
the proposed use of the additive (Ref. 4). 
The results of the bioassay on aniline 
demonstrated that the material was 
carcinogenic for rats under the 
conditions of the study, inducing 
fibrosarcoma, stromal sarcoma, capsular 
sarcoma, hemangiosarcoma, and 

ic sarcoma of the spleen. 

FDA reviewed this bioassay and other 
relevant data available in the literature 
and concluded that the findings of 
carcinogenicity were supported by this 
information on aniline {Ref. 5). The 
agency further concluded that an 
estimate of the upper-bound level of 
human risk from potential exposure to 
aniline stemming frem the proposed use 
of the antioxidant could be calculated 
from the bioassay. The agency used a 
quantitative risk assessment procedure 
(linear proportional model) to 
extrapolate from the dose used in the 
animal experiments to the very low 
doses encountered under the proposed 
conditions of use. This procedure is not 
likely to underestimate the actual risk 
from very low doses and may, in fact, 
exaggerate it because the exisapolation 
models used are designed to estimate 
the maximum risk consistent with the 
data. For this reason, the estimate can 
be used with confidence to determine to 
a reasonable certainty whether any 
harm will result from the proposed 
conditions and levels of use of the food 
additive. 

Based on a worst-case exposure of 0.3 
picogram per person per day, FDA 
estimates that the upper-bound limit of 
individual lifetime risk from the 
potential exposure to aniline from the 
use of the styrenated diphenylamine is 3 
X 10 ~15 or 1 in 300 trillion (Ref. 5). 
Because of the numerous conservatisms 
in the exposure estimate, lifetime- 
averaged individual exposure to aniline 
is expected to be substantially less than 
the estimated daily intake. Therefore, 
the calculated upper-bound risk would 
be less. Thus, the agency concludes that 
there is a reasonable certainty of no 
harm from exposure to aniline that 
results from the proposed use of the 
additive. 

B. 4-Aminobiphenyl (4-ABP) 

Based on the fraction of the daily diet 
that may be in contact with surfaces 
containing styrenated diphenylamine, as 
well as the level of 4~ABP that may be 
present in the additive (Ref. 3), FDA 
estimated that the hypothetical worst- 
case exposure to 4—~ABP would not 
exceed 30 picograms per person per day 
(Ref. 3). The agency used data in a 
carcinogenesis bioassay on 4~ABP 
contained in a dog study reported by 
both Block, et al., and Rippe, et al., to 


estimate the upper-bound level of 
lifetime human risk from exposure to 
this chemical stemming from the 
proposed use of styrenated 
diphenylamine. The results of the 
bioassay on 4~ABP demonstrated that 
this material was carcinogenic for 
female beagle dogs under the conditions 
of the study, inducing papilloma of the 
bladder (Refs. 7 and 8). 

FDA reviewed the bioassay and other 
relevant data available in the literature 
and concluded that this information on 
4-ABP supported the finding of 
carcinogenicity. The agency further 
concluded that an estimate of the upper- 
bound level of lifetime human cancer 
risk from potential exposure to 4-ABP 
stemming from the proposed use of the 
antioxidant could be calculated from the 
bioassay (Ref. 5). 

Based on a worst-case exposure of 30 
picograms per person per day (Ref. 3), 
FDA estimates, using the linear 
proportional model, that the upper- 
bound level of individual lifetime risk 
from potential exposure to 4-ABP from 
the use of styrenated diphenylamine is 
1.0 x 10-” or less than 1 in 10 billion 
(Ref. 5). Because of numerous 
conservatisms in the exposure estimate, 
lifetime-averaged individual exposure to 
4-ABP is expected to be substantially 
less than the estimated daily intake, 
and, therefore, the calculated upper- 
bound risk would be less. Thus, the 
agency concludes that there is a 
reasonable certainty of no harm from 
the exposure to 4-ABP that might result 
from the proposed use of the styrenated 
diphenylamine antioxidant. 


C. Quinoline 

Based on the fraction of the daily diet 
that may be in contact with surfaces 
containing styrenated diphenylamine, as 
well as the level of quinoline that may 
be present in the additive, FDA 
estimated that the hypothetical worst- 
case exposure to quinoline would not 
exceed 0.6 picogram per person per day 
(Ref. 3). 

The agency used data in a 
carcinogenesis bioassay on quinoline 
contained in the reports by Hirao, K.., et 
al., and Shinohara, Y., et al. (Refs. 8 and 
9), to estimate the upper-bound level of 
lifetime human risk from this chemical 
stemming from the use of the 
styrenated diphenylamine. The results 
of the bioassay on quinoline 
demonstrated that the material was 
carcinogenic for female rats and mice 
under the conditions of the study, 
inducing vascular tumors of the liver. 

FDA reviewed this bioassay and other 
relevant data available in the literature 
and concluded that the findings of 





carcinogenicity were supported by this 
information on quinoline. The agency 
further concluded that an estimate of the 
upper-bound limit of human risk from 
potential exposure to quinoline 
stemming from the proposed use of the 
antioxidant could be calculated from the 
bioassay (Ref. 10). 

Based on a worst-case exposure of 0.6 
picogram per person per day, FDA 
estimates that the upper-bound level of 
individual lifetime risk from potential 
exposure to quinoline from the use of 
the styrenated diphenylamine is 
6X10-!? or 1 in 166 billion (Ref. 10). 
Because of the numerous conservatisms 
in the exposure estimate, lifetime- 
averaged individual exposure to 
quinoline is expected to be substantially 
less than the estimated daily intake, and 
therefore the calculated upper-bound 
risk would be less. Thus, the agency 
concludes that there is a reasonable 
certainty of no harm from exposure to 
quinoline that might result from the 
proposed use of this styrenated 
diphenylamine antioxidant. 


III. Need for Specifications 


The agency has also considered 
whether specifications are necessary to 
control the amount of the aniline, 
4-ABP, and quinoline impurities in the 
styrenated diphenylamine antioxidant. 
The agency finds that specifications are 
not necessary for the fallowing reasons: 
(1) Because of the low levels at which 
aniline, 4-ABP, and quinoline are 
present in the additive, the agency 
would not expect these impurities to 
become components of food at other 
than extremely small levels; and (2) the 
upper-bound level of lifetime risk from 
exposure, even under worst-case 
assumptions, is very low, 1 in 300 trillion 
for aniline, less than 1 in 10 billion for 4— 
ABP, and 1 in 166 billion for quinoline. 


IV. Conclusion of Safety 


FDA has evaluated the available 
toxicity data in the petition and other 
relevant material and concludes that the 
proposed use of the additive in 
adhesives and rubber articles for 
repeated use is safe, and that § 178.2010 
should be amended as set forth below. 

In accordance with § 471.1(h) (21 CFR 
171.1fh)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1{h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 


V. Environmental Impact 


The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 


VI. Objections 


Any person who will be adversely 
affected by this regulation may at any 
time on or before October 26, 1989, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


VII. References 


The following information has been 
placed on display in the Dockets 
Management Branch (address above) 
and may be reviewed by interested 
persons between 9 a.m. and 4 p.m., 
Monday through Friday. 


1 Carr, G. M., “Carcinogenicity Testing 
Programs” in “Food Safety: Where Are We?” 
Committee on Agriculture, Nutrition, and 
Forestry, U.S. Senate, p. 59., July 1979. 

2. Kokoski, C. ]., “Regulatory Food Additive 
Toxicology” in “Chemical Safety Regulation 
and Compliance,” Eds., F Homburger and } 

K Marquis, S-Karger, New York, pp 24-33, 
1985 
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3. Memorandum dated August 15, 1988, 
from Food and Color Additive Review 
Section to Indirect Additives Branch, 
“Submission of IAB Exposure Request of 8/1/ 
86, 10/17/86, and 7/11/88,” (Exposure request 
for aniline, 4-aminobiphenyl, and quinoline). 

4. Hazleton Laboratories America, Inc., 
“404-Week Chronic Toxicity Study in Rats, 
Aniline Hydrochloride Final Report,” Vols. I 
and II. 

5. Memorandum of November 21, 1989, 
Report of the Quantitative Risk Assessment 
Committee, “Assessment of Carcinogenic 
Risks from the Impurities, Aniline and 4- 
Aminobiphenyl.” 

6. Block, N.L., et al., “The Initiation, Process 
and Diagnosis of Dog Bladder Cancer 
Induced by 4-Aminobiphenyl,” Jnvestigative 
Urology, 16:50-54, 1978. 

7. Rippe, D.F., et al., “Urinary Bladder 
Carcinogenesis in Dog: Preliminary Studies 
on Cellular Immunity,” Transp/antation 
Proceedings, 7:495-501, 1975. 

8. Hirao, K., et al., “Carcinogenic Activity 
of Quinoline on Rat Liver,” Cancer Research, 
36:329-335, 1976. 

9. Shinohara, Y., et al., “Effects of Various 
Factors on the Induction of Liver Tumors in 
Animals by Quinoline,”” Gann, 68:785-796, 
1977. 

10. Report of the Quantitative Risk 
Assessment Committee, “Estimation of 
Upper-Bound Risks for Quinoline from 
Proposed Uses in FAP 2B3637” (February 24, 
1989). 


List of Subjects in 21 CFR Part 178 
Food additives, Food packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 178 is 
amended as follows: 


PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 
PRODUCTION AIDS, AND SANITIZERS 


1. The authority citation for 21 CFR 
part 178 continues to read as follows: 

Authority: Secs. 31(s), 409, 72 Stat 1784— 
1788 as amended (21 U.S.C. 321(s), 348); 21 
CFR 5.10 and 5.61. 


2. Section 178.2010 is amended by 
alphabetically adding a new entry to the 
table in paragraph (b) to read as follows: 


§ 178.2010 Antioxidants and/or stabilizers 
for polymers. 
(b) A Te 


* * 
Substances 


Styrenated 
diphenylamine (CAS 
Reg. No 68442-68- 
2) 
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Dated: September 19, 1989. 
Alan L. Hoeting, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 89-22602 Filed 9-25-89; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF JUSTICE 
28 CFR Part 32 


Public Safety Officers’ Death Benefits 


AGENCY: Bureau of Justice Assistance, 
Office of Justice Programs, Justice. 
ACTION: Final rule. 


SUMMARY: The regulations covering 
public safety officers’ death benefits and 
the appendix to those regulations are 
being amended to comply with statutory 
amendments to the Public Safety 
Officers’ Benefits (PSOB) Act. Changes 
to the regulation include an increase in 
the benefit from $50,000 to $100,000 and 
the abolishment of the parental 
dependency requirement. The level of 
payment shall also be adjusted annually 
to reflect the annual percentage change 
in the Consumer Price Index for All 
Urban Consumers. And finally, the 
Director of the Bureau of Justice 
Assistance is authorized and directed to 
use up to $150,000 to establish national 
programs to assist the families of public 
safety officers who have died in the line 
of duty. 

EFFECTIVE DATE: September 26, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Yvette D. Mouton (Attorney Advisor), 
202-724-6235. 


SUPPLEMENTARY INFORMATION: The 
purpose of the amendment is to increase 
the benefits amount of the Public Safety 
Officers’ Benefits Act from $50,000 to 
$100,000, retroactive on June 1, 1988. The 
requirement for parental dependency 
has also been abolished. In addition, the 
payment shall also be adjusted on a 
yearly basis beginning on October 1, 
1988, and on each October 1, thereafter, 
to reflect the annual percentage change 
in the Consumer Price Index for All 
Urban Consumers. And lastly, the 
Director of the Bureau of Justice 
Assistance is authorized and directed to 
use up to $150,000 to establish national 
programs to assist the families of public 
safety officers who have died in the line 
of duty. This regulation is not a “major 
rule” under the requirements of 
Executive Order 12291. A Regulatory 
Analysis is not required by the 
Regulatory Flexibility Act, 5 U.S.C. 601- 
612. The provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3504(h), do not 


apply. An environmental impact 
statement is not required by the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4321, et seq. 


List of Subjects in 28 CFR Part 32 


Administrative practice and 
procedure, Claims, Emergency medical 
services, Law enforcement officers. 

For the reasons set out in the 
preamble, title 28, part 32 of the Code of 
Federal Regulations are amended as 
follows. 


PART 32—PUBLIC SAFETY OFFICERS’ 
DEATH BENEFITS 


1. The authority for 28 CFR part 32 is 
revised to read as follows: 

Authority: Secs. 801({a) and 1204{a) of the 
Omnibus Crime Control and Safe Streets Act 
of 1968, 42 U.S.C. 3711, et seg., as amended 
(Pub. L. 90-351, as amended by Pub. L. $3-83, 
Pub. L. 93-415, Pub. L. 94-430, Pub. L. 94-503, 
Pub. L. 95-115, Pub. L. 96-157, Pub. L. 98-473, 
Pub. L. 99-570, Pub. L. 99-591, and Pub. L. 
100-690). 


2. Section 32.1 is revised to read as 
follows: 


§32.1 Purpose. 

The purpose of this regulation is to 
implement the Public Safety Officers’ 
Benefits Act of 1976 which authorizes 
the Office of Justice Programs, Bureau of 
Justice Assistance, to pay a benefit of 
$100,000, adjusted in accordance with 
§ 32.3(b), to specified survivors of public 
safety officers and rescue squad and 
ambulance crew members found to have 
died as the direct and proximate result 
of a personal injury sustained in the line 
of duty. The Act also authorizes funds to 
establish national programs to assist the 
families of public safety officers who 
have died in the line of duty. The Act is 
part J of title I of the Omnibus Crime 
Control and Safe Streets Act of 1968, 42 
U.S.C. 3711, et seg., as amended by Pub. 
L. 93-83, Pub. L. 93-415, Pub. L. 94-430, 
Pub. L. 94-503, Pub. L. 95-115, Pub. L. 96- 
157, Pub. L. 98-473, Pub. L. 99-570, Pub. 
L. 99-591, and Pub. L. 100-690. 

3. Section 32.3 is revised to read as 
follows: 


§32.3 Coverage. 

(a) In any case in which the Bureau 
determines under regulations issued 
pursuant to this part, that a public safety 
officer, as defined in § 32.2(h), has died 
as the direct and proximate result of a 
personal injury sustained in the line of 
duty, the Bureau shall pay a benefit of 
$100,000, adjusted in accordance with 
§ 32.3(b), in the order specified in 
§ 32.10, subject to the conditions set 
forth in § 32.6. 


(b) On October 1 of each fiscal year 
after October 15, 1988,the Bureau shall 
adjust the level of the benefit payable 
immediately before such October 1 
under paragraph (a) of this section, to 
reflect the annual percentage change in 
the Consumer Price Index for All Urban 
Consumers, published by the Bureau of 
Labor Statistics, occurring in the 1-year 
period ending on June 1 immediately 
preceding such October 1. 


(c) The amount payable under 
paragraph (a) of this section with 
respect to the death of a public safety 
officer shall be the amount payable 
under paragraph (a) of this section as of 
the date of death of such officer. 

4. Section 32.6(b) is revised to read as 
follows: 


§32.6 [Amended] 


* * * * . 


(b) The Act applies to state and local 
public safety officers killed in the line of 
duty on or after September 29, 1976; 
Federal public safety officers killed in 
the line of duty on or after October 12, 
1984; and rescue squad or public 
emergency employees killed in the line 
of duty on or after October 15, 1986. 


5. Section 32.10 is revised to read as 
follows: 


§ 32.10 Order of priority. 


(a) When the Bureau has determined 
that a benefit may be paid according to 
the provisions of subpart B of this part 
and § 32.11 of subpart C of this part, a 
benefit of $100,000, adjusted in 
accordance with § 32.3(b), shall be paid 
in the following order of precedence: 

(1) If there is no surviving child of 
such officer, to the surviving spouse of 
such officer; 

(2) If there are a surviving child or 
children and a surviving spouse, one- 
half to the surviving child or children of 
such officer in equal shares, and one- 
half to the surviving spouse; 

(3) If there is no surviving spouse, to 
the surviving child or children of such 
officer, in equal shares; or 

(4) If none of the above, to the 
surviving parents, in equal shares. 

(b) If no one qualifies as provided in 
paragraph (a) of this section, no benefit 
shall be paid. 


6. Section 32.15 is revised to read as 
follows: 


§32.15 Determination of dependency. 

(a) To be eligible for a death benefit 
under the Act, a stepchild not living with 
the deceased officer at the time of the 
officer's death shall demonstrate that he 
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or she was substantially reliant for 
support upon the income of the officer. 

(b) The claimant stepchild shall 
demonstrate that he or she was 
dependent upon the decedent at either 
the time of the officer's death or of the 
personal injury that was a substantial 
factor in the officer’s death. 

(c) The claimant stepchild shall 
demonstrate dependency by submitting 
a signed statement of dependency 
within a year of the officer’s death. This 
statement shall include the folowing 
information— 

(1) A list of all sources of income or 
support for the twelve months preceding 
the officer’s injury or death; 

(2) The amount of income or value of 
support derived from each source listed; 
and 

(3) The nature of support provided by 
each source. 

(d) Generally, the Bureau will 
consider a stepchild “dependent” if he 
or she was reliant on the income of the 
deceased officer for over one-third of his 
or her support. 

7. Subpart G consisting of § 32.25 is 
added to read as follows: 


Subpart G—Nationat Programs for 
Families of Public Safety Officers Who 
Have Died in the Line of Duty 


§ 32.25 National programs. 

The Director is authorized and 
directed to use up to $150,000 of the 
funds appropriated for this part to 
establish national programs to assist the 
families of public safety officers who 
have died in the line of duty. 

Dated: September 8, 1989, 

Charles P. Smith, 

Director, Bureau of Justice Assistance, Office 
of Justice Programs, Department of Justice. 
[FR Doc. 89-22449 Filed 8-25-89; 8:45 am] 
BILLING CODE 4410-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 261 

(SW-FRL-365 1-2] 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Correction 
AGENCY: Environmenta! Protection 


Agency. 
ACTION: Correction to final rule. 


SUMMARY: EPA is correcting a final rule 


granting a delisting petition which 
appeared in the Federal Register on May 
22, 1989 (54 FR 21941}. Conditional 
testing limits for leachable cyanide were 


incorrectly listed for Bethlehem Steel 
Corporation's Steelton, PA and 
Johnstown, PA facilities. This notice 
corrects the conditional testing limits for 
leachable cyanide. 

FOR FURTHER INFORMATION CONTACT: 
RCRA Hotline, toll free at (800) 424-9436 
or at (202) 382-3000. For technical 
information, contact Linda Cessar, 
Office of Solid Waste (OS-343), 
Environmental Protection Agency, 401 M 
Street, SW., Washington, DC, 20460, 
(202) 475-9828. 

SUPPLEMENTARY INFORMATION: EPA is 
correcting two paragraphs included in a 
final rule on May 22, 1989, which 
granted two petitions to exclude (or 
“delist”) specific wastes from the lists of 
hazardous wastes published in 40 CFR 
261.31 and 261.32 pursuant to 40 CFR 
260.20 and 260.22. Today’s correction 
applies to both Bethlehem Steel 
Corporation's Steelton, PA and 
Johnstown, PA facilities. 


I. Background 


On October 22, 1985, Bethlehem Steel 
Corporation (Bethlehem} petitioned the 
Agency for an “upfront” exclusion of 
wastes to be generated from the 
treatment of K061 wastes, based on 
pilot-scale waste treatment data and 
process description of the full-scale 
waste treatment. As a condition of an 
upfront exclusion, the Agency usually 
imposes testing requirements, which 
often include analytical testing of 
representative samples‘obtained from 
the full-scale waste treatment system. 
These data are used to verify that the 
treatment system, once on-line, is 
operating as described in the petition. In 
granting an upfront exclusion, the 
Agency specifies verification testing 
limitations (i.e., “delisting levels” or 
maximum allowable levels of hazardous 
constituents of concern in the waste) in 
the conditions of the granted exclusion. 

The Agency proposed to grant 
exclusions to Bethlehem's Steelton, PA 
and Johnstown, PA facilities on June 23, 
1988 (53 FR 23661). As part of the 
conditional testing requirements, the 
Agency proposed a delisting level of 4.42 
mg/I for leachable cyanide for both the 
Steelton and Johnstown facilities. In the 
May 1989 final rule, however, the 
delisting level for leachable cyanide was 
incorrectly stated as 1.26 mg/1. 


II. Correction 


In the May 22, 1989 final rule, EPA 
incorrectly listed the delisting levels for 
leachable cyanide in the conditional 
testing requirements for both 
Bethlehem’s Steelton, PA and 
Johnstown, PA facilities. EPA is today 
correcting that error. 


Dated: September 12, 1989. 
Jeffery Denit, 
Deputy Director, Office of Solid Waste. 

The following correction is made te 
SW-FRL-3573-9, the Hazardous Waste 
Management System; Identification and 
Listing of Hazardous Waste final rule 
published in the Federal Register on 
May 22, 1989 (54 FR 21941). In table 2, 
part (B}(2) for both the Steelton, PA and 
Johnstown, PA facilities, the level for 
cyanide should be changed from 1.26 
mg/I to 4.42 mg/l. Therefore, Table 2 
Part (B)(2) should read as follows: 

(2} Delisting Levels: If the EP extract 
concentrations resulting from the testing 
in condition (1}{A) or {1}(B} for 
chromium, lead, arsenic, or silver 
exceed 0.315 mg/L, for barium exceeds 
6.3 mg/1; for cadmium or selenium 
exceed 0.063 mg/l; for mercury exceeds 
0.0126 mg/1; for nickel exceeds 3.15 mg/ 
1; or for cyanide exceeds 4.42 mg/L, or 
total reactive cyanide or total reactive 
sulfide levels exceed 250 mg/kg and 500 
mg/kg, respectively, the waste must 
either be re-treated or managed and 
disposed in accordance with subtitle C 
of RCRA. 

[FR Doc. 89-22693 Filed 9-25-89; 8:45 am] 
BILLING CODE 6560-50-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION . 


48 CFR Parts 1803, 1804, 1805, 1807, 
1809, 1814, 1815, 1819, 1822, 1824, 
1825, 1827, 1832, 1836, 1837, 1842, 
1845, 1850, 1852, and 1853 


[NASA FAR Supplement Directive 89-1.] 


Acquisition Regulation; Miscellaneous 
Amendments to NASA FAR 
Supplement 


AGENCY: Office of Procurement, 
Procurement Policy Division, NASA. 


ACTION: Final rule. 


SUMMARY: This document amends the 
NASA Federal Acquisition Regulation 
Supplement (NFS) to reflect a number of 
miscellaneous changes implementing 
higher level issuances and other changes 
dealing with NASA internal or 
administrative matters. 


EFFECTIVE DATE: September 30, 1989. 


FOR FURTHER INFORMATION CONTACT: 
W. A. Greene, Chief, Regulations 
Development Branch, Procurement 
Policy Division (Code HP), Office of 
Procurement, NASA Headquarters, 
Washington, DC 20546, Telephone: (202} 
453-8923. 
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SUPPLEMENTARY INFORMATION: 
Background 


The major changes involve: (1) 
Modifications required for consistency 
with Federal Acquisition Circulars 84— 
45, 84-46, 84-47, 84-48 and 84-51; (2) 
acquisition forecasting; (3) the Workers 
Adjustment and Retraining Notification 
(WARN) Act; (4) Service Contract Act 
internal procedures; (5) Privacy Act; (6) 
Space Station Freedom Multilateral 
International Agreement; (7) Architect- 
Engineer contracts; and (8) 
indemnification. The NASA FAR 
Supplement, of which this rule is a part. 
is available in its entirety on a 
subscription basis from the 
Superintendent of Documents. 
Government Printing Office, 
Washington, DC 20402. Cite GPO 
Subscription Stock Number 933-003- 
00000-1. It is not distributed to the 
public, either in whole or in part. 
directly by NASA. 


impact 


The Director. Office of Management 
and Budget (OMB), by memorandum 
dated December 14, 1984, exempted 
certain agency procurement regulations 
from Executive Order 12291. The 
regulations herein are in the exempted 
category. NASA certifies that this 
regulation will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). The 
regulation imposes no burdens on the 
public within the ambit of the 
Paperwork Reduction Act, as 
implemented at 5 CFR part 1320. 


List of Subjects in 48 CFR Parts 1803, 
1804, 1805, 1807. 1809, 1814, 1815, 1819, 
1822, 1824, 1825. 1827, 1832, 1836, 1837, 
1842, 1845, 1850. 1852, and 1853 


Government procurement. 
S. |. Evans, 
Assistant Administrator for Procurement. 
1. The authority citation for 48 CFR 
parts 1803. 1804. 1805. 1807, 1809, 1814, 
1815. 1819, 1822, 1824, 1825, 1827, 1832, 
1836. 1837, 1842. 1845, 1850, 1852, and 
1853 continues to read as follows: 


Authority: 42 U.S.C. 2473({c)(1). 


PART 1803—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 


2. The table of contents for subpart 
1803.1 is revised and sections 1803.104, 
1803.104—4, 1803.104—5, 1803.104—6. 
1803.104-7. 1803.104-9, 1803.104-11. and 
1803 104-12 nre added to read as 
follows: 


Subpart 1803. 1—Safeguards 


1803.101 Standards of conduct 
1803.101-1 General 


1803.101-2 Solicitation and acceptance of 
gratuities by Government personnel. 

1803.104 Procurement integrity. 

1803.104-4 Definitions. 

1803.104-5 Disclosure of proprietary and 
source selection information. 

1803.104-6 Restrictions on Government 
officials, employees, and contractors 
serving as procurement officials. 

1803.104-7 Identification of the beginning of 
the conduct of a Federal agency 
procurement. 

1803.104-9 Certification requirements. 

1803.104-11 Processing violations and 
possible violations. 

1803.104-12 Ethics programs training 
requirements. 


1803.104 Procurement integrity. 
1803.104-4 Definitions. 


Agency standards of conduct 
regulations means NASA Handbook 
(NHB) 1900.1, Standards of Conduct for 
NASA Employees. 


1803.104-5 Disclosure of proprietary 
and source selection information. 


(a) The originator of information that 
may be source selection information 
shall consult with the contracting officer 
or the procurement officer, who shall 
determine whether the information is 
source selection information. 

(b) Unless marked with the legend 
“SOURCE SELECTION 
INFORMATION—SEE FAR 3.104,” draft 
specifications, purchase descriptions, 
and statements of work are not 
considered source selection information 
when released during a market survey in 
order to determine the capabilities of 
potential competitive sources (see FAR 
subpart 7.1). If marked with the legend, 
they may be released during a market 
survey as authorized by the contracting 
officer after removal of the legend. Draft 
documents, after having been released, 
must remain available to the public until 
the conclusion of the procurement. 

(c) Government employees serving in 
the following positions are authorized 
access to proprietary or source selection 
information for the particular 
procurements for which they have 
responsibility: 

(1) Personnel participating in source 
evaluation board (SEB) procedures 
under 1815.613-71 and 1870.303, App. I. 

(2) Personnel assigned to the 
contracting office. 

(3) The initiator of the procurement 
request (to include the official having 
principal technical cognizance over the 
requirement). 

(4) Small business specialists. 

(5) Personnel assigned to counsel's 
office. 

(6) Personnel who evaluate an 
offeror’s or bidder's technical or cost 


proposal. 


(7) Personnel assigned to the Defense 
Contract Audit Agency and contract 
administration offices of the Department 
of Defense. 

(8) Personnel responsible for the 
review and approval of documents in 
accordance with the Master Buy Plan 
Procedure in subpart-1807.71. 

(9) Other Government employees 
authorized by the contracting officer. 

(10) Supervisors, at any level, of the 
personnel listed in 1803.104-5(c) (1) 
through (9). 

(d) Release of proprietary or source 
selection information to other than 
Government employees may be 
authorized in accordance with FAR 
15.413—2, 1815.413, and 1815.413-2. 

(e) For contracts and contract 
modifications over $100,000, release of 
proprietary or source selection 
information to another Government . 
activity shall be made by a letter citing 
the obligation under FAR 3.104-5(d) to 
maintain a list of persons or classes of 
persons authorized access to proprietary 
or source selection information and to 
provide the list to the contracting officer 
for the contract file. 


1803.104-6 Restrictions on 
Government officials, employees, and 
See 
o' 


(a) Persons who are generally 
considered procurement officials (for the 
procurements where their participation 
is personal and substantial) include, but 
are not limited to: 

(1) Contracting officer. 

(2) Contract negotiator. 

(3) Contract specialist. 

(4) Cost and price analyst. 

(5) Buyer. 

(6) Initiator of the procurement 
request (to include the official having 
principle technical cognizance over the 
requirement). 

(7) Writer of material for inclusion in 
a statement of work, purchase 
description, or specification for a 
particular procurement. 

(8) Participant, except for clerical 
personnel, at an acquisition strategy 
meeting under 1807.7105. 

(9) Member of an SEB under 1815.613- 
71 and 1870.303, App. I. 

(10) Source selection official. 

(11) Small business specialist. 

(12) Attorney-advisor. 

(13) Personne! who evaluate an 
offeror’s or bidder's technical or cost 
proposal. 

(14) Personnel, conducting pre-award 
audits, surveys, and technical 
evaluations, assigned to the Defense 
Contract Audit Agency or contract 
administration offices of the Department 
of Defense. 
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(15) Personnel responsible for the 
review and approval of documents in 
accordance with the Master Buy Plan 
Procedure in subpart 1807.71. 

(16) Supervisors, at any level, of 
personnel listed in subparagraphs (a)(1) 
through (15), above, when a 
subordinate’s participation in the 
procurement is directed by the 
supervisor and that participation is 
substantial. 

(b) The contracting officer shall obtain 
the following certification from any 
procurement official leaving the 
Government or transferring to another 
Government agency or any contractor 
employee serving as a procurement 
official who ceases performance of 
those duties during the conduct of a 
procurement expected to result in a 
contract or modification in excess of 
$100,000 (see FAR 37.208): 


Procurement Official Certification Upon 
Termination of Government Service 


I, [Name of procurement official], hereby 
certify that I understand the continuing 
obligation under section 27 of the Office of 
Federal Procurement Policy Act-(41 U.S.C. 
423) not to disclose proprietary or source 
selection information relating to any ongoing 
procurement for which I have served as a 
procurement official. 

—Signature of procurement official and date 

Identify applicable procurements (ones for 
which awards have not been made at the 
time of the Procurement Official’s departure): 
[List procurements] 

This certification concerns a matter within 
the jurisdiction of an agency of the United 
States and the making of a false, fictitious, or 
fraudulent certification may render the maker 
subject to prosecution under title 18, United 
States Code, section 1001. 


(End of certification) 


1803.104-7 Identification of the 
beginning of the conduct of a Federal 
agency procurement. 

The beginning of the conduct of a 
NASA procurement shall be the earliest 
of the following dates: 

(a) The date that an authorized 
official determines that a specific NASA 
need or requirement shall be satisfied 
by procurement and action is taken to 
initiate the development of an 
acquisition plan, statement of work, 
specification, or purchase description. 


(b) The date of an Acquisition 
Strategy Meeting pursuant to 1807.7105 
(see FAR 3.104-7(c)). 

(c) The date of the procurement plan 
(e.g., the date in Block 4 of the Request 
for Procurement Plan Approval, NASA 
Form 1451, pursuant to 1807.170-1(b)(4)) 
(see FAR 3.104—7(d)). 

(d) The date that the purchase request 
or procurement request (PR) is signed by 
the PR initiator (see FAR 3.104~7(e)). 


(e) The date that NASA or contractor 
personnel] are first assigned or begin, 
whichever is earlier, to develop a 
statement of work, purchase description, 
or specification for a particular 
procurement (see FAR 3.104-7 (f) and 


(g)). ; 

(f} The date of receipt of an 
unsolicited proposal, a proposal in 
response to a broad agency 
announcement (BAA), or a proposal 
under the Small Business Innovation 
Research (SBIR) Program. 

(g) Except for BAAs and SBIR, the 
date that the synopsis, prepared 
pursuant to FAR 5.201(b) or 5.205 (a) or 
(c), is transmitted to the Commerce 
Business Daily for publication (see FAR 
3.104~7 (b) and (h)). 


1803.104-9 Certification 
requirements. 


For Basic Ordering Agreements 
(BOAs), the signed certification required 
by FAR 3.104-9 shall be submitted prior 
to issuance of each order expected to 
exceed $100,000. For orders under BOAs, 
the beginning of the conduct of a 
procurement (see FAR 3.104-7) applies 
only to the instant order. 


1803.104-11 Processing violations 
and possible violations. 


(a) The Procurement Officer is the 
individual designated to receive the 
contracting officer's report of violations 
in accordance with FAR 3.104-11. 

(b) The head of the contracting 
activity (HCA) or designee shall refer all 
information describing an actual or 
possible violation to the installation’s 
counsel and inspector generai staff and 
to the Assistant Administrator for 
Procurement (Attn: Code HM). 

(c) When the HCA or designee 
determines under FAR 3.104-11(d) that 
award is justified by urgent and 
compelling circumstances or is 
otherwise in the interest of the 
Government, then that official shall 
submit a copy of the determination to 
the Assistant Administrator for 
Procurement (Attn: Code HP) 
simultaneous with transmittal to the 
Administrator. 


1803.104-12 Ethics programs training 
requirements. 


Individuals who will serve as 
procurement officials shall, as a 
condition of serving as a procurement 
official, complete the following 
certification required by FAR 3.104- 
12(a)(2): 

Certification of Procurement Official 

I, | Name ], hereby certify that I am familiar 
with the provisions of subsection (b) of 
section 27 of the Office of Federal 
Procurement Policy Act (41 U.S.C. 423) and, 
with respect to any procurement for which I 


39361 


am a procurement official, will not engage in 
any conduct prohibited by such subsection, 
and will report immediately to the 
contracting officer any information 
concerning a violation or possible violation of 
subsections (a), (b), (c), or (e) of section 27 of 
the Office of Federal Procurement Policy Act 
(41 U.S.C. 423) as implemented in the Federal 
Acquisition Regulation. The terms of section 
27 (together with applicable regulations) have 
been made available to me. 

I understand that my execution of this 
certification does not make me a procurement 
official, nor will it be utilized to establish that 
I am a procurement official. 


Signature and Date 
(End of certification) 


PART 1804—ADMINISTRATIVE 
MATTERS 


3. Part 1804 is amended as set forth 
below: | 

a. Section 1804.103 is revised to read 
as follows: 


1804.103 Contract clause. 


The contracting officer shall include 
the clause at FAR 52.204-1, Approval of 
Contract, in solicitations, contracts, and 
supplemental agreements subject to 
Master Buy Plan procedures (see 
1807.7102). Insert “NASA Assistant 
Administrator for Procurement” if the 
procurement has been selected for 
Headquarters approval of the contract 
under the Master Buy Plan procedures. 


1804.404-70 [Amended] 
b. Section 1804.404-70 is amended by 


removing the words “For contracts, 
delete the last sentence.” 


Subpart 1804.6—[Amended] 


c. Sections 1804.602 and 1804.603 are 
added to read as follows: 


1804.602 Federal Procurement Data 
System. 


The Assistant Administrator for 
Procurement (Code HM) is responsible 
for requesting, obtaining, and reporting 
Contractor Establishment Codes to the 
FPDS. 


1804.603 Solicitation provision. 


In accordance with the authority at 
FAR 4.603, the provision at FAR 52.204~ 
4, Contractor Establishment Code, shall 
not be used in NASA solicitations. 

d. In 1804.671-1, paragraph (a)(1)(v) is 
added to read as follows: 


1804.671-1 Applicability and 


coverage. 


* * 


(a) * * * 
e}:* e.29 





(v) Purchase orders of $25,000 or less 
for services within the four designated 
industry groups identified at FAR 
19.1005(a) under the Small Business 
Competitiveness Demonstration 
Program. © 

e. Section 1804.671—4 is revised to read 
as follows: 


1804.671-4 Preparing Individual 
Procurement Action Reports (NASA 
Forms 507 and 507A). 


Individual Procurement Action 
Reports shall be prepared and submitted 
to Headquarters for each procurement 
action required to be reported (see 
1804.671-1 above). Detailed item 
instructions for preparing NASA Forms 
507 and 507A are set forth in paragraphs 
(a) through (qqq) below and correspond 
to the item numbers shown on the forms. 
Position numbers after each item 
indicate the maximum number of 
characters that may be used in reporting 
the data element. Item numbers 2, 4, 5, 6, 
7, 9, 15b, and 55 through 64 on NASA 
Forms 507 and 507A are for Acquisition 
Management Subsystem (AMS) 
reporting at the installation level only. 
Reporting of these specific data items to 
the FACS system is not required. 

(a) Item 1—Contract/grant number (11 
positions, including blanks). 

(1) Enter the specific contract, grant, 
cooperative agreement, Space Act 
agreement, or purchase order number 
for which the data are reported. The first 
five digits represent the prefix field, 
while the last six digits are used to 
number each contractual instrument 
serially. If a serial number does not fill 
out the entire field, leave those digit 
positions blank instead of using zeros. 
For utility contract and purchase order 
numbers, enter an alpha letter in thedast 
position of the serial number, indicating 
the fiscal year the service was provided. 
. (2) The method of numbering— 

(i) Contracts and purchase orders is 
set forth in Subpart 1804.71 (e.g., NAS9- 
14000, NAS10-9080, NASW-2080); 

(ii) Space Act agreements is set forth 
in Subpart 1804.71 (e.g., NCA1—12500); 

(iii) Grants is set forth in the NASA 
Grant and Cooperative Agreement 
Handbook, NHB 5800.1, paragraph 306.1 
{e.g., NAGW-1, NAG2-308); 

{iv) Cooperative agreements is set 
forth in the NASA Grant and 
Cooperative Agreement Handbook, 
NHB 5800.1, paragraph 306.2 (e.g., NCC 
2-1); and " 

: (v) Utility contracts and purchase 
orders is as follows: 


N<xs< 


(b) Item 2—Document suffix (1 
position). If an alpha suffix is used in the 
contract or purchase order number, 
enter the assigned suffix (e.g., “F” for 
facilities contracts). Otherwise, leave 
this item blank. 

(c) Item 3—Modification number (5 
positions). Enter the serial number 
assigned to the modification action. 

(d) Item 4—Modification prefix (1 
position). If an alpha prefix is used in 
the modification number of the reported 
action, enter the assigned prefix. 
Otherwise, leave this item blank. 

(e) Item 5—PR number (12 positions). 
Enter the number assigned to the 
Procurement Request document which 
initiated the reported action. 

(f) Item 6—Closeout PR (1 position). 
Enter “Y” if the reported action closes 
the PR reported in item 5. Otherwise, 
leave this item blank. 

(g) Item 7—Contractor VID (7 
positions). Enter the contractor's unique 
Vendor Identification Number (VID) 


' which indicates the contractor's name 


and business address. 

(h) Item 7a—Contractor.name 29 
positions, including spaces). Enter the 
name of the contractor. (For editing 
purposes, the first five characters of the 
contractor's name must be identical to 
those shown in “NASA Contractor 
Identification Codes.”) For 
intragovernmental actions, enter the 
agency name (e.g., US Army, US Navy, 
US Commerce) and also see the Item 8 
instructions immediately below. If the 
activity is under a single-manager 
agency, enter the name of the agency. 

(i) Item 7b—Contractor division {20 
positions). Enter the name of the 
contractor's division if one is named in 
the contractual instrument. (For editing 
purposes, the first five characters of the 
division named must be identical to 
those shown in “NASA Contractor 
Identification Codes.”) For 
intragovernmental actions, enter the 
name of the cognizant procuring activity 
(e.g., Electronic Systems Division). 

(j) Item 7-—Contractor address—city 
and state. Enter city and state of 
contractor's address as stated in the 
contractual instrument. 

(k) Item 8—Contractor identification 
code (CIC) number (7 positions). This 
code is obtained from the publication 
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“NASA Contractor Identification 
Codes,” issued quarterly by the 
Headquarters Procurement Management 
Division (Code HM). It identifies the 
procurement in terms of the contractor's 
name, division (if any), address, and the 
place of performance. A unique code is 
assigned for each different combination 
of these items. For combinations not 
listed in the coding publication, NASA 
Form 507 preparers should call the 
Office of Procurement, NASA 
Headquarters (Code HM), where a code 
will immediately be assigned and the 
exact abbreviations, where appropriate, 
will be specified. The new code will be 
listed in the next issue of the coding 
publication. 

(1) Item 9—Place of performance VID 
(7 positions). Enter the contractor's 
unique Vendor Identification Number 
(VID) which indicates the contractor's 
place of performance address. 


(m) Items 9a—Place of performance 
(city—24 positions; state—2 positions). 
Enter the location (city and state) of the 
principal plant or place of business 
where the items will be produced or 
supplied from stock or where the service 
will be performed. (For editing purposes, 
the first three characters of the city 
name must be identical to those shown 
in “NASA Contractor Identification 
Codes.”) For construction contracts, 
enter the site of construction. If more 
than one location is involved, enter the 
principal place of performance. For 
intragovernmental actions where the 
place of performance is unknown, enter 
the address of the cognizant 
Government agency. Enter the zip code 
in Item 11. 

(n) Item 10—Procuring installation 
number (2 positions). Enter a numeric 
code identifying the installation 
responsible for the procurement. The 
following is a list of installations and 
their assigned codes: 


Code and Installation 

NASA Headquarters 

Space Station Procurement Office 
Ames Research Center 

Lewis Research Center 

Langley Research Center 

Dryden Flight Research Facility 
Goddard Space Flight Center 

Wallops Flight Facility 

NASA Resident Procurement Office-JPL 
George C. Marshall Space Flight Center 
John C. Stennis Space Center 

Lyndon B. Johnson Space Center 

John F. Kennedy Center 


({o) Item 11—POP zip code (5 
positions). Enter the five digit zip code 
corresponding to the contractor's place 
of performance address. 

(p} Item 12—Contract award/ 
modification date (6 positions). 


SNUERFSSRESSRKES 
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(1) Contract award. Enter the year, 
month, and day (two numerics each) 
that the contract is signed by the 
contracting officer. 

(2) Modification date. Enter the year, 
month, and day (two numerics each) 
that the modification is signed by the 
contracting officer. 

(q) Item 13 Completion date (6 positions). 
Enter the year, month, and day (two numerics 
each), either specified or estimated, when all 
work on the contract and any modifications 
is scheduled for completion. This date may or 
may not change as modifications to the 
contract are issued. 

(r) Item 14—Procurement placement 
code (2 positions). Enter the alpha 
procurement placement code (PPC) 
identifying the type of solicitation 
process used and the extent of 
competition obtained on the 
procurement. (See 1804.671-7 for PPC 
matrix.) The FACS system must be able 
to provide information on 
“noncompetitive procurements using 
competitive procedures,” as required by 
Public Law 98-369; this is accomplished 
by selecting procurements coded 1 in 
Item 32 (Number of offers received) and 
coded 2, 3, or 4 in Item 18 (Extent of 
competition). These procurements must 
have one of the following competitive 
PPC’s: AX, AE, AF, BX, BE, BF, FX, FE, 
FF, GF, KX, KE, QX, RS, RE, UX, TX, TE, 
XX, XE, or XD. 

(s) Item 15—Kind of action (2 
positions). Enter the numeric code from 
the following lists that identifies in 
general terms the kind of procurement 
and the action taken to initiate it: 


New Contracts/Grants/Orders 


Code and Kind of Action 


01 New letter contract 

03 New basic contract. New procurements, 
when the first binding document contains 
all the agreement's terms and conditions. 

05 Intragovernmental. Orders issued to 
other Federal agencies. 

06 Grant 

21 Cooperative agreement or Space Act 
agreement 

23 Order under Mandatory GSA-FSS. See 
FAR 8.404. 

24 Order under optional (nonmandatory) 
GSA-FSS. See FAR 8.404-2. 

25 Order under indefinite-delivery contract 
(IDC) (other than reporting center's) 

26 Order under BOA (other than reporting 
center’s) 


Modifications to Existing Contracts 


Code and Kind of Action 


07 New-work modification. Modifications 
that add a new procurement to existing 
contracts. New procurement, for the 
purpose of this report, means a 
modification action that usually requires 
the preparation of a Justification for Other 
than Full and Open Competition (see FAR 
6.303). 


08 Supplemental agreement. Bilateral, 
definitized modifications except those 
covered by code 10 below. 

09. Change order. Change orders issued 
pursuant to the changes clause of the 
contract. 

10 Supplemental agreement definitizing 
change order 

11 Administrative/incremental funding. 
This code should be used for 
administrative changes (such as novation 
agreements) as well as for incremental 
funding modifications. 

12 Termination for default 

13 Termination for convenience 

14  Definitizing letter contract 

15 Exercising priced option 

16 Order under reporting center's indefinite 
delivery contract (IDC) ~ 

17 Order under reporting center’s BOA. 


(t) Item 15b—Center kind of action (2 
positions). Enter the numeric code, if 
applicable, from the following list that 
further identifies the kind of action 
reported in item 15: 


Code and Center Kind of Action 


14 Small purchase 

50 Basic ordering agreement (BOA) 

52. Indefinite delivery type contract 

53 Basic ordering agreement modification 
54 Task order modification 

60 Blanket purchasing agreement (BPA) 
61 Call against BPA 

99 Closing modification 


Leave this item blank if none of the 
above choices are descriptive of the 
action being reported. The information 
provided in this item is used in the 
generation of Procurement Management 
Data Reports (PMDR). 

(u) Item 16—Contractor type (2 
positions). Enter the appropriate code 
from the following: 


Business 


Code and Contractor 


01 Section 8{a)—disadvantaged. Awards 
placed through the Small Business 
Administration with a minority business 
firm owned and controlled by socially and 
economically disadvantaged individuals, in 
accordance with section 8({a) of the Small 
Business Act. 

03 Disadvantaged direct. Awards placed 
directly with a minority business firm 
owned and controlled by socially and 
economically disadvantaged individuals. 

04 Not disadvantaged. Other large or small 
businesses that are not considered 
disadvantaged. 


Nonprofit Organization 


Code and Contractor 


05 Educational. An educational institution 
that is not State, Federal, or local- 
government-owned. 

06 Hospital. A hospital that is not State, 
Federal, or local-government-owned. 

08 Other nonprofit. A nonprofit institution 
or organization that is a corporation, 
foundation, trust, or institution not 
organized for profit, and no part of its net 


BEST COPY AVAILABLE 


earnings is applied to the profit of any 
private shareholder or individual. 


State/Local Government 


Code and Contractor 


09: Educational. ‘A State, Federal, or local- 
government-owned educational institution. 
(Privately owned educational institutions 
shall be coded 05.) 

10 Hospital. A State, Federal, or local- 
government-owned hospital. (Privately 
owned hospitals shall be coded 06.) 

12 Other State/local government. Includes 
State, Federal, or local-government-owned 
research organizations. 


(v) Item 17—Award Outside U.S. 
Enter “L” for an award to a source 
outside the U.S. Enter “M” for an award 
to a source inside the U.S., if the 
principal place of performance will be 
outside the U.S. When this item is coded 
“L” or “M,” the PPC code entered in 
item 14 of the NASA Form 507 must be 
from the “work outside U.S.” category of 
the PPC matrix. 

(w) Item 18—Extent of competition (1 
position). Enter the appropriate code 
from the following list (except for non- 
new-work (within-scope) modifications): 


Code and Extent of Competition 


2 Sealed Bid. Award results from 
acceptance of a bid in response to a formal 
invitation for bids or from sealed bidding 
following an evaluation of technical 
proposals (two-step sealed bidding). (See 
FAR Part 14.) 

3 Competed action—SEB. Competitive 
offers are solicited from more than one 
responsible offeror capable of satisfying 
the Government's requirements wholly or 
partially; award is based on price, design, 
or technical competition; and Source 
Evaluation Board (SEB) procedures are 
used to evaluate the proposals (see FAR 
15,506-2). This code shall also be used if 
Architect-Engineer Selection Board 
procedures are used (see FAR 36.603-2). 

4 Other competed action. Competitive offers 
are solicited from more than one 
responsible offeror capable of satisfying 
the Government's requirements wholly or 
partially; award is based on price, design, 
or technical competition; and Source 
Evaluation Board procedures are not used 
to evaluate the proposals. 

Noncompetitive follow-on to competed 
action. The procurement is for the 
continued development or production of a 
major system or highly specialized 
equipment, including major components 
thereof, that is considered available only 
from the original source, and it is likely that 
award to any other source would result in 
(1) substantial duplication of cost to the 
Government that is not expected to be 
recovered through competition, or (2) 
unacceptable delays in fulfilling NASA's 
requirements (see FAR 6.302-1(b)(2)). 

6 Other not competed. Only one offer is 
solicited and only one offer is received 
capable of satisfying the Government's 
requirements wholly or partiaiiy; the work 
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involved is not a follow-on procurement 
reportable under code 5 above. Include 
awards resulting from unsolicited 
proposals in this category. 


(x) Item 19—Total estimated cost or 
fixed price (11 positions). Enter the total 
estimated cost or fixed price for all 
awards. For all cost-reimbursement 
contracts, enter the total estimated cost, 
exclusive of fee, as stated in the 
contract (see FAR Subpart 16.3). For all 
fixed-price contracts, enter the total 
fixed price stated in the contract, 
including the negotiated profit. For time- 
and-materials and labor-hour contracts, 
enter the total estimated contract price 
including profit. On modifications, enter 
the total cumulative, definitized 
estimated cost or price and not merely 
the increase or decrease effected by the 
respective modification. (The initially 
reported estimated cost will be overlaid 
by modification data in the 
Headquarters FACS system.) Round all 
entries to the nearest whole dollar. Do 
not report amounts for priced options 
that have not been exercised in this 
field. 

(y) Item 20—Fee (11 positions). This 
item pertains to cost-reimbursement 
contracts only. Enter the definitized 
negotiated fee when applicable or 
available, broken down into the types of 
fee indicated on the form. For incentive 
contracts, enter the target fee. For 
award-fee contracts, enter the base fee 
and the maximum available award fee. 
On modifications, enter the total 
cumulative, definitized fee amounts and 
not merely the increase or decrease 
effected by the respective modification. 
(The initially reported fee will be 
overlaid by modification data in the 
Headquarters FACS system.) Round 
entries to the nearest whole dollar. 

(z) Item 21—Total contract value 
including options. Enter the definitized 
contract value (including maximum 
potential fee or profit) plus the value of 
any options {including maximum 
potential fee or profit) available in the 
contract. Round entries to the nearest 
whole dollar. 

(aa) Item 22—Type of service or 
product (4 positions). Enter the code 
indicating the principal type of effort or 
end item obtained under the contract. If 
more than one classification applies to 
the procurement, enter the one 
accounting for the largest dollar volume 
of procurement. Codes have been 
established to identify research and 
development (R&D) procurements, 
service contracts, and supply and 
equipment contracts. These codes may 
be found in the FPDS Product and 
Service Codes manual located in the 
procurement administrative office at 
each NASA installation. Information on 


the most frequently used R&D codes is 
presented below. 

(1) R&D procurement—R&D codes are 
used for— 

(i) All contracts for R&D work, and 

(ii) Most, but not all, contracts with 
educational institutions. 

(2) Space R&D (first 3 digits)}—If the 
procurement involves space R&D, use 
one of the following for the first three 
digits of the four-position code: 


R&D Code * and Type of R&D Procurement 
AR1 Aeronautics & Space Technology 
AR2 Space Science & Applications 

AR3 Space Flight 

AR4 Space Operations 

AR6 Space Station 

AR7 Commercial Programs 

AR9 Other Space 

* See subparagraph (aa)(3) below. 


(3) Space R&D (fourth digit)}—If the 
procurement involves space R&D, use 
one of the following for the fourth digit 
of the four position code. The terms in 
this list are explained in the following 
subdivisions: 


Code and Meaning 

1 Basic Research 

2 Applied Research and Exploratory 
Development 

3 Advanced Development 

4 Engineering Development 

5 Operational Systems Development 

6 Management and Support 


(i) Basic Research—Includes all 
scientific effort and experimentation 
directed toward increasing knowledge 
and understanding in those fields of the 
physical, engineering, environmental, 
social, and life sciences related to long- 
term national needs. It provides 
fundamental knowledge ultimately 
required for the solution of social, 
economic, political, physical, or military 
problems. It forms a part of the base for 
subsequent applied research and 
exploratory and advanced development 
in the various disciplines, and new or 
improved functional capabilities. 

(ii) Applied Research and exploratory 
development—Includes all effort 
directed toward the solution of specific 
problems, short of major development 
projects. This type of effort may vary 
from fairly fundamental applied 
research to quite sophisticated 
breadboard hardware, study, 
programming, and planning efforts. It 
thus includes investigations and minor 
development effort. The dominant 
characteristic of this category of effort is 


that it be pointed toward specific 


problem areas with a view toward 
developing and evaluating the feasibility 
and practicability of proposed solutions 
and determining their paraineters. 

(iii) Advanced development—Includes 
all effort directed toward projects which 


have moved into the development of 
hardware for test. The prime result of 
this type of effort is proof of design 
concept and/or prototype. 

(iv) Engineering development— 
Includes those projects in full-scale 
engineering development for 
Government use but which have not yet 
received approval for production or had 
production funds included in the budget 
submission for the current or subsequent 
fiscal year. This area is characterized by 
major line-item projects. 

(v) Operational systems 
development—Includes those projects 
still in full-scale engineering 
development but which have received 
approval for production, or production 
funds have been included in the budget 
submission for the current or subsequent 
fiscal year. 

(vi) Management and support— 
Includes all effort directed toward 
sapport of installations or operations 
required for general research and 
development. Included would be 
construction of a general nature 
unrelated to specific programs, 
maintenance support of laboratories, 
operation and maintenance of test 
ranges, and maintenance and support of 
test aircraft, equipment, or ships. Costs 
of laboratory personnel, either in-house 
or contractor, would be assigned to 
appropriate projects or program areas 
above. 

(bb) Item 23—Physically complete (1 
position). Enter “Y” (yes) if the contract 
is physically complete, i.e., after all 
articles and services called for under the 
contract, including such related items as 
reports, spare parts, and exhibits, have 
been delivered to and accepted by the 
Government (see FAR 4.804-4). Also 
enter the date that the contract is 
physically completed. Otherwise, this 
field should be left blank. 

(cc) Item 24—Action obligation. Enter 
the modification dollar increase-or 
decrease of the reported action. Round 
the entry to the nearest dollar. Report 
obligations for cost and fee separately. 

(dd) Item 25—Labor surplus area 
award (1 position). “Y” or “N” to 
indicate whether the award is to a 
concern in a labor surplus area (see FAR 
Subpart 20.1). 

(ee) Item 26—FSS/Indefinite-delivery/ 
BOA contract no. (15 positions). Enter 
the Federal Supply Schedule (FSS), 
indefinite-delivery, or basic ordering 
agreement (BOA) contract number 
under which a delivery order has been 
placed if Item 15 (Kind of Action) is 
coded 23, 24, 25, or 26. 

(ff) Item 27—Description of contract/ 
modification (narrative). 
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(1) In the “Description of Contract/ 
Modification” block, enter a brief 
description of the end item or services 
being procured. For modifications, enter 
a brief description of the purpose. 

(2) In the “Prepared By” block, type 
the name or provide the signature of the 
contracting officer or representative 
responsible for the data being reported. 

(3) In the “Date” block, enter the date 
the report was prepared. 

(4) In the “Form 507A Attached” 
block, check “yes” or “no” to indicate 
whether the Individual Procurement 
Action Report Supplement (NASA Form 
507A) is being completed and submitted 
with the NASA Form 507. 

(gg) Item 28—CICA applicability (1 
position). 

(1) Pre-CICA: Code 1 Enter if the 
contract action is a new contract 
resulting from a solicitation issued 
before April 1, 1985, irrespective of the 
award date. All within-scope 
modifications to such contracts and 
new-work modifications resulting from 
solicitations issued before April 1, 1985, 
are to be reported by this code. 

(2) Post-CICA: Code 2 Enter if the 
contract action is a new contract 
resulting from a solicitation issued on or 
after April 1, 1985. All modifications to 
= contracts are to be reported by this 
code. 

(hh) Item 28—Proposed procurement 
synopsized (1 position). Enter “Y” if the 
procurement was synopsized prior to 
award in the Department of Commerce’s 
Commerce Business Daily. Enter “N” if 
the procurement was not synopsized, 
except enter “U” if the procurement was 
not synopsized because of urgency. 

(ii) Item 30—Contract type (2 
positions). 

(1) Enter the code that identifies the 
type of contract from the following list: 


Code and Contract Type 


01 Fixed-Price, Firm (FAR 16.202 and 
16.207). (Include Firm Fixed-Price, level-of- 
effort term contracts in this category.) 

02 Fixed-Price, Redetermination (FAR 
16.205). 

03 Fixed-Price with Economic Price 
Adjustment (FAR 16.203). 

04 Fixed-Price Incentive (FAR 16.204). 

05 Cost (No Fee) (FAR 16.302). 

06 Cost-Sharing (FAR 16.303). (The 
estimated cost reported shall include only 
the Government's share.) 

07 Cost-Plus-Fixed-Fee (FAR 16.308). - 

08 Cost-Plus-Incentive-Fee (FAR 16.404-1). 

09 Time-and-Materials (FAR 16.601). 

10 Labor-Hour (FAR 16.602). 

12 Cost-Plus-Award-Fee (FAR 16.404-2). 


(2) Combination contract types shall 
be reported as follows: 

(i) Where the contract has one type of 
incentive arrangement applying to cost 
performance and another to technical 


and/or schedule performance, report the 
contract type assigned to the cost- 
incentive feature; e.g., a contract 
providing a cost-plus-incentive-fee 
arrangement on cost and an award fee 
arrangement on technical and/or 
schedule performance will be reported 
as “Code 08—Cost-Plus-Incentive-Fee.” 

(ii) Where one or more items of work 
are priced exclusively under one of the 
arrangements coded above, with one or 
more additional items priced exclusively 
under another such arrangement, report 
the contract type in accordance with the 
code assigned to the arrangement under 
which the predominate dollar amount 
will be spent. 

{jj) Item 31—No. of offerors solicited 
(3 positions). Enter the number of firms 
to which solicitations were provided. 

(kk) Item 32—Number of offers 
received (3 positions). Enter the actual 
number of offers received in response to 
the solicitation. 

(ll) Item 33—Solicitation procedures (1 
position). This item pertains to the 
requirements of FAR subparts 6.1 (Full 
and Open Competition), 6.2 {Full and 
Open Competition After Exclusion of 
Sources), and 6.3 (Other Than Full and 
Open Competition), with the exception 
of the statutory authorities for other 
than full and open competition (subpart 
6.3), which are reported in Item 34. 
Codes “A” through “L” designate the 
competition alternatives described in 
FAR part 6. Delivery-order contract 
actions under indefinite-delivery 
contracts shall be reported the same as 
the initial contract when the following 
criterion, in FAR 6.001(e), is met: They 
are orders placed under indefinite- 
delivery contracts that were entered into 
pursuant to FAR part 6, and either the 
contract was awarded under subpart 6.1 
or 6.2 and all responsible sources were 
realistically permitted to compete for the 
requirements contained in the order, or 
the contract was awarded under subpart 
6.3 and the required justification and 
approval adequately covers the 
requirements contained in the order. 

(1) Code A—Full and open 
competition sealed bid is entered when 
the sealed bidding (see FAR 6.401(a)) 
method of contracting was used. 

(2) Code B—Full and open 
competition—competitive proposal is 
entered when the FAR part 15, 
Contracting by Negotiation, procedures 
were used for a competitive solicitation. 

(3) Code C—Full and open 
competition—combination is entered 
when any combination of competitive 
procedures (e.g., two-step sealed 
bidding) was used (see FAR 6.102{c)). 

(4) Code D—Architect-engineer is 
entered if the action resulted from 
selection of sources for architect- 


neer (A&E) contracts in accordance 

fh eb. L. 92-582 and procedures in 
FAR subpart 36.6 (see FAR 6.102(d}{1)). 
The selection of a potential A&E 
contractor is made by an A&E 
Evaluation Board conducted in 
accordance with 41 U.S.C. 541 et seq. 
This selection process is considered a 
competitive procedure and shall be 
reported as a competitive award. When 
award is an A&E contract and was a 
result of a small business set-aside or 
labor surplus area set-aside, use code K 
in lieu of this code. 

(5) Code E—NASA Research 
Announcement/ Announcement of 
Opportunity is entered if the action 
resulted from competitive selection of 
basic research proposals as a result of 
(i) a broad agency announcement 
(NASA Research Announcement or 
Announcement of Opportunity) that is 
general in nature identifying areas of 
research interest, including criteria for 
selecting proposals, and soliciting the 
participation of all offerors capable of 
satisfying the Government's needs and 
(ii) a peer or scientific review (see FAR 
6.102(d)(2)). 

(6) Code F—Multiple-award schedule 
is entered if the action is an order issued 
against a multiple-award schedule using 
the procedures in FAR 8.405-1 (see FAR 
6.102{d)}{3)). This code shall be used for 
multiple-award schedule contracts 
(mandatory or optional). This code may 
be used for ADP procurements, unless 
the solicitation utilized make-or-model 
specifications. Use of the multiple- 
award schedule program is considered 
to be a competitive procedure because 
competitive procedures were used by 
GSA to make the basic multiple-award 
schedule contract awards under 41 
U.S.C. 259(b)(3)(A). For reporting 
purposes, an order issued against a 
multiple-award schedule shall be 
reported as a competitive award. 

(7) Code G—Alternate source reduced 
cost is entered if the action was taken 
pursuant to FAR 6.202(a)(1), which 
states that agencies may exclude a 
particular source from a contract action 
in order to establish or maintain an 
alternative source or sources for the 
supplies or services being acquired if the 
agency head determines that to do so 
would increase or maintain competition 
and likely result in reduced overall costs 
for the acquisition, or for any 
anticipated acquisition of such supplies 
or services. 

(8) Code H—Alternate source- 
mobilization is entered if the action was 
taken pursuant to FAR 6.202(a)(2), which 
states that agencies may exclude a 
particular source from a contract action 
in order to establish or maintain an 
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alternative source or sources for the 
supplies or services being acquired if the 
agency head determines that to do so 
would be in the interest of national 
defense in having a facility (or a 
producer, manufacturer, or other 
supplier) available for furnishing the 
supplies or services in case of a national 
emergency or industrial mobilization. 

(9) Code J—Alternate source— 
engineering/R&D capability is entered if 
the action was taken pursuant to FAR 
6.202(a)(3), which states that agencies 
may exclude a particular source from a 
contract action in order to establish or 
maintain an alternative source or 
sources for the supplies or services 
being acquired if the agency head 
determines that to do so would be in the 
interest of national defense in 
establishing or maintaining an essential 
engineering, research, ot development 
capability to be provided by an 
educational or other nonprofit 
institution or a federally funded 
research and development center. 

(10) Code K—Set-asides is entered if 
the action resulted from use of 
procedures for set-asides pursuant to 
FAR 6.203. This includes small business 
set-asides, labor surplus area set-asides, 
or combinations thereof. This code also 
includes contract actions under the 
Small Business Innovation Research 
(SBIR) Program established under Public 
Law 97-219. 

(11) Code L—Other than full and open 
competition is entered if the action 
resulted from use of other than full and 
open competition pursuant to 10 U.S.C. 
2304(c). The conditions or exceptions 
permitting contracting without providing 
for full and open competition are 
prescribed in FAR 6.302. Enter this code 
for noncompetitive awards made under 
the authority of section 8{a) of the Small 
Business Act (see FAR subpart 19.8). 
This code shall also be used for all ADP 
procurements where the solicitation 
utilized make-and-model specifications. 

(mm) Item 34—Authority for other 
than full and open competition. When 
Item 33 is coded “L,” then this item must 
be completed. Enter the applicable code 
from the categories listed below. This 
item identifies the solicitation process 
and not the extent of competition 
obtained. ‘ 

(1) Code A—Unique source is entered 
when the contract action is under 10 
U.S.C. 2304(c)(1) and the agency's 
minimum needs can be satisfied only by 
unique supplies or services available 
from only one source or only one 
supplier with unique capabilities (see 
FAR 6.302-1{b)(1)). 

(2) Code B—Follow-on contract is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(1) and it is likely 


that the award of follow-on contracts 
must be to the original source because 
award to any other source would result 
in (i) substantial duplication of cost to 
the Government that is not expected to 
be recovered through competition or (ii) 
unacceptable delays in fulfilling the 
agency's requirements (see FAR 6.302- 
1(a)(2)(ii)). 

(3) Code C—Unsolicited research 
proposal is entered when the contract 
action is under 10 U.S.C. 2304(c)(1) as 
the result of acceptance of an 
unsolicited research proposal that 
demonstrates a unique and innovative 
concept, the substance of which (i) is not 
otherwise available to the Government 
and (ii) does not resemble the substance 
of a pending competitive acquisition 
(see FAR 6.302-1(a)(2)(i)). 

(4) Code D—Patent/data rights is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(1) because the 
existence of limited rights in data, 
patent rights, copyrights, or secret 
processes; the control of basic raw 
material; or similar circumstances make 
the supplies and services available from 
only one source (see FAR 6.302-1(b)(2)). 

(5) Code E—Utilities is entered when 
(i) the contract action is under 10 U.S.C. 
2304({c)(1) when acquiring electric power 
or energy, gas (natural or 
manufactured), water, or other utility 
services and circumstances dictate that 
only one supplier can furnish the service 
or (ii) the contemplated contract is for 
construction of a part of a utility system 
and the utility company itself is the only 
source available to work on the system 
(see FAR 6.302-1(b)(3)). 

(6) Code F—Standardization is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(1) because the 
agency head has determined under the 
agency's standardization program that 
only specified makes and models of - 
technical equipment and parts will 
satisfy the agency's needs for additional 
units or replacement items and only one 
source is available (see FAR 6.302- 
1(b)(4)). 

(7) Code G—Only one source—other 
is entered when the contract action is 
under 10 U.S.C. 2304(c)(1) to a single 
source and codes “A” through “F” 
above do not apply (see FAR 6.302-1(b)). 

(8) Code H—Urgency is entered when 
the contract action is under 10 U.S.C. 
2304(c)(2) because (i) an unusual and 
compelling urgency precludes full and 
open competition and (ii) delay in award 
of a contract would result in serious 
injury, financial or other, to the 
Government (see FAR 6.302-2(b)). 

(9) Code J—Mobilization is entered 
when the contract action is under 10 
U.S.C. 2304(c)(3) to a particular source 
or sources in order to maintain a facility, 


producer, manufacturer, or other 
supplier available for furnishing supplies 
or services in case of a national 
emergency or to achieve industrial 
mobilization (see FAR 6.302-3(b)(1)). 

(10) Code K—Essential R&D 
capabilities is entered when the contract 
action is under 10 U.S.C. 2304(c)(3) to a 
particular source or sources in order to 
establish or maintain an essential 
engineering, research, or development 
capability to be provided by an 
educational or other nonprofit 
institution or a federally funded 
research and development center (see 
FAR 6.302-3(b)(2)). 

(11) Code L—International agreement 
is entered when the contract action is 
under 10 U.S.C. 2304(c}(4) because full 
and open competition is precluded by (i) 
the terms of an international agreement 
or treaty between the United States and 
a foreign government or international 
organization or (ii) the written directions 
of a foreign government reimbursing the 
agency for the cost of the acquisition of 
the supplies or services (see FAR 6.302- 
4) 


(12) Code M—Authorized by statute is 
entered when the contract action is 
under 10 U.S.C. 2304{c)(5) because a 
statute expressly authorizes or requires 
that the acquisition be made through 
another agency or from a specified 
source (see FAR 6.302-5{a)(2){i)). This 
code should be used for noncompetitive 
8({a) awards. 

(13) Code N—Authorized resale is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(5) for a brand- 
name commercial item for resale 
through commissaries or other similar 
facilities (see FAR 6.302-5(a)(2)(ii)). 

(14) Code P—National security is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(6) because 
disclosure of the Government's needs 
would compromise the national security 
(see FAR 6.302-6). 

(15) Code Q—Public interest is 
entered when the contract action is 
under 10 U.S.C. 2304(c)(7) because the 
agency head has determined that full 
and open competition is not in the public 
interest in the particular acquisition 
concerned (see FAR 6.302-7). 

(nn) Item 35—Labor statutes (1 
position). Enter the appropriate code, in 
accordance with the provisions of the 
contract, from the following list: 


Code and Statutory Requirements 


N_ Not subject to statutory requirements 
listed below. 

1 Subject to Walsh-Healey Act, 
manufacturer (FAR 22.606-1). 

2 Subject to Walsh-Healey Act, regular 
dealer (FAR 22.606-2). 
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3 Subject to Service Contract Act (FAR 

Subpart 22.10}. 

4 aap to Davis-Bacon Act (FAR 22.403- 

1). 

(oo) Item 36—Standard Industrial 
Classification (SIC) Code (4 positions). 
Enter the code identifying the industry 
category within which the principal 
(determined by the predominance of _ 
dollars awarded) product produced or 
distributed or services rendered would 
best fit. Industry categories are 
published in the Standard Industrial 
Classification Manual maintained and 
issued by the Office of Management and 
Budget (OMB). A listing of the SIC 
codes, without the detailed lists of 
products and services falling within 
each category, can be found at FAR 
19.102(g). 

(pp) Item 37—Contract administration 
delegated (1 position). Enter “Y” (yes) or 
“N” (no) to indicate whether any 
contract administration functions have 
been delegated to another Government 
agency (see FAR subpart 42.2). 

(qq) Item 36—Preference program. 
Report the code that represents the 
preference program used in making the 
award. Report Code H if no preference 
program applies or the preference 
program is not otherwise listed. 

(1) Code A—Directed to sheltered 
workshops. Report this code for an 
award to a workshop for the blind or a 
workshop for the other severely 
handicapped pursuant to FAR subpart 
8.7 


(2) Code B—8(a) Program. Report this 
code for actions with the Small Business 
Administration pursuant to FAR subpart 


19.8. 

(3) Code C—Combined labor surplus/ 
small business set-aside. Report this 
code for a combined labor surplus area 
and small business set-aside award 
made to a small business concern 
pursuant to FAR subpart 19.5. 

(4) Code D—Small business set-aside. 
Report this code for a smail business 
set-aside (including Small Business 
Innovation Research (SBIR)) award 
made pursuant to FAR subpart 19.5. 

(5) Code E—Labor surplus area set- 
aside. Report this code for a labor 
surplus area set-aside award made 
pursuant to FAR subpart 20.2. 

(6) Code F—Tie-bid preference. 
Report this code for all tie-bid 
preference awards (see FAR 19.202-3) 
made pursuant to FAR subpart 19.5. 

(7) Code H—No preference program. 
Report this code if the award is not 
made pursuant to a preference program, 
or if the preference program is not listed 
above. 

(rr) Item 39—Advisory/ Assistance 
services contract (1 position). Enter “Y” 
(yes) or “N” (no) to indicate whether the 


contract is for advisory and assistance 
services (formerly known as consulting 
services). 

(ss) Item 40—Support services type 
contract (1 position). Enter “Y” {yes) or 
“N” (no) to indicate whether the 
contract is for support services. 
Compare the following explanations 
with the procurement in question in 
determining how to code this item: 

(1) In-house contract support— 

(i) Provides a service to the 
installation; 

(ii) Is performed on or near the 
installation; 

(iii) Is continuous in nature; 

(iv) Is not provided by the prime 
product development contractor when 
the work is for the purpose of fulfilling 
the prime contract; 

(v) Is characterized as that support 
necessary because of the on- or near- 
site population and activated facilities 
(housekeeping maintenance and 
operation function) and the effort 
necessary to support the research, 
development, or test efforts the 
installation performs in-house; and 

(vi) Excludes— 

(A) Construction, alteration, and 
repair; 

(B) Purchase and incidental services; 

(C) Prime product development 
contracts; 

(D) Operations support contracts; and 

(E) Tenants. 

(2) Operations support contracts. This 
is work performed on or near-site 
because of the location of major 


- operations facilities. (This is the effort 


associated with carrying out mission 
operations; it is done on-site because 
that is where the supported facility is—a 
launch pad, mission control center, or 
tracking station.) Tracking operations 
support contractors are subdivided as 
on-site (at or near GSFC or JPL) or off- 
site. 

(i) Operations support contractors are 
restricted to major national operations 
facilities and the following foreign and 
domestic tracking network stations: 

(A) JPL-Mission Control Center (DSN) 

(B) Goldstone 

(C) Mesa Antenna ae 

(D) JSC-Mission Control Center (MSF) 

(E) GSFC-Mission Control Center 
(STDN) 

(F) World-Wide Network Tracking 
Stations 

(G) OTDA-Operations Funded 
Support 

(H) KSC-Launch Complex 39 and 
related support facilities. 

(ii) Operations support includes 
support funded by STS operations at 
MSFC, KSC, and JSC. 

(3) Purchased and/or incidental 
services. 


(i) Purchased services are those 
obtained by— 

(A) Delivery orders against Federal 
Supply Schedules; 

(B) Purchase orders; 

(C) Blanket purchase agreements; or 

(D) Basic ordering agreements not 
exceeding $25,000 per order. 

(ii) Incidental services are— 

(A) Described in terms of the labor 
required to perform the services; 

(B) Procured from vendors that 
provide similar services to the local 
community; 

(C) Those for which the vendor 
provides all or a substantial amount of 
the capital investment required to 
— the work under the contract; 
an 

{D) Rendered under small contracts 
generally not exceeding four-to-five 
staff-years per year. 

(tt) Item 41—Cost Accounting 
Standards clause (1 position). Enter “Y” 
(yes) or “N” (no) to indicate whether the 
contract contains the Cost Accounting 
Standards clause (see FAR 30.201-4). 

(uu) Item 42—New technology or 
patent rights clause {1 position). Enter 
“Y” (yes) or “N” [no) to indicate 
whether a new technology or patent 
rights clause is included in the contract. 
(See 1827.373). A “Y” entry for contracts 
with small businesses, nonprofit 
organizations, and educational 
institutions will indicate a patent rights 
clause. A “Y” entry for contracts with 
large businesses will indicate a new 
technology clause. 

(vv) Item 43—Subcontracting program 
plan (1 position). Enter “Y” (yes) or “N” 
(no) to indicate whether the contract 
contains a subcontract plan requiring 
the contractor to furnish the information 
prescribed on Standard Forms 294 and 
295 (see 1804.674 and FAR 19.702). Enter 
“W” (waiver) when there are no 
subcontracting opportunities, for 
contracts performed entirely outside the 
United States, and for CSA Federal 
Supply-Schedule contracts containing 
plans. Use Code “Y” for corporate plans 
with individual contract goals. 

(ww) Item 44—SBIR award (1 
position). Enter Code “N” (no) if the 
contract action is not in support of the 
Small Business Innovation Research 
(SBIR) Program (Pub. L. 97-219). Enter - 
Code “1” if the contract action is related 
to a Phase I contract in support of the 
program. Enter Code “2” if the contract 
action is related to a Phase Ii contract in 
support of the program. 

_ (xx) Item 45—Woman-owned small 
business (1 position). Enter “Y” (yes) or 
“N” (no) to indicate whether the 
business concern is a woman-owned 
small business (see FAR subpart 19.9). 
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(yy) Item 46—Contract for foreign 
government or international 
organization. Enter “Y” (yes) if a foreign 
government or international 
organization is bearing any part of the 
cost of the action. Otherwise, enter “N” 
(no). 

(zz) Item 47—Management reporting 
requirements (MRR): correlated cost and 
performance data reporting (1 position). 
Enter one of the following codes (see 
NHB 9501.2): 

Code and Reporting Required 

N_ None required 
NASA Form 533M only 
NASA Forms 533M and 533Q 
NASA Forms 533M and 533P 
NASA Forms 533P and 533Q 
NASA Forms 533M, 533P, and 533Q 


(aaa) Item 48—Management reporting 
requirements (MRR): property and space 
hardware reporting (1 position). Enter 
one of the following codes (see FAR 
45.505-11): 

Code and Reporting Required 
N None required 
2 NASA Form 1018, without space 


hardware 
3 NASA Form 1018, with space hardware 


(bbb) Item 49—Trade data (3 blocks). 

(1) First block—number of bidders 
offering foreign item (1 position). Enter 
one numeric code (0-9) to indicate the 
number of firms that offered foreign end 
products..An entry is required 
regardless of whether the Buy American 
Act is invoked or not. If none, enter “0”. 
If 9 or more, enter “9”. 

(2) Second block—Percent difference 
(2 positions). If the evaluation factor 
under the Buy American Act is used and 
results in award to a firm offering a 
domestic product, enter the percentage 
difference between the award price and 
that of the low firm offering a foreign 
end product, computed before 
application of the Buy American Act 
differential, i.e., the difference divided 
by the price of the low firm offering a 
foreign end product. Enter the 
percentage as a whole number. If the 
evaluation factor under the Buy 
American Act is not used, enter “00”. 

(3) Third block—Country of 
manufacturer (2 positions), If the 
product is manufactured, mined, or 
grown inthe United States (the 50.states 
- and the District of Columbia) or.the 
service is performed by a U.S. 
contractor, enter “US”. If the product is 
manufactured, mined, or grown in a 
foreign country, enter the code from 
FIPS PUB 10-3 of that country/area. In 
the case of a service, if the service is 
performed by. a foreign contractor, enter 
the code from FIPS PUB 10-3 of that 
country/area. This publication may be 


obtained from the Headquarters Office 
of Procurement, Procurement 
Management Division (Code HM). 

(ccc) Item 50—Demonstration test 
program (1 position). Enter “Y” or “N” to 
indicate whether the award is a new 
contract awarded to a U.S. business 
concern as a result of a solicitation 
issued on or after January I, 1989, under 
the Small Business Competitiveness 
Demonstration Program (see FAR 
subpart 19.10 and NFS 1819.10). This 
item must be completed for awards to 
large businesses as well as for awards 
to small businesses. 

(ddd) Item 51—Emerging small 
business (1 position). Complete this item 
only if Item 50 is coded “Y” and the 
award is within one of the four 
designated industry groups identified in 
FAR 19.1005(a). Enter “Y” or “N” to 
indicate whether the contractor 
represents that it is an emerging small 
business concern (see FAR 19.1002 for 
definition of emerging small business). 

(eee) Item 52—Emerging small 
business reserve award (1 position). 
Complete this item only if Item 51 is 
coded “Y.” Enter “Y” or “N” to indicate 
whether the contract award was 
reserved for emerging small business 
concerns. 

(fff) Item 53—Size of small business (1 
position). Complete this item only if Item 
50 is coded “Y” and the award is to a 
small business. Enter the code that 
corresponds to the range of the number 
of employees or the range of the average 
annual gross revenue for the small 
business contractor receiving the award 
as represented by the contractor in 
response to the solicitation. 

(eae Item 54—[Reserved] 

) Item 55—Effective date. Enter 
the year, month, and day (two numerics 
each) of the contract's effective date. 

(iii) Item 56—Security code {1 
position). Enter “Y” or “N” to indicate 
whether Defense Industrial Security _ 
clearances are required during contract 
performance. 

(jjj) Item 57—Equipment code (1 
position). Enter “Y” or “N” to indicate 
whether the contract will involve 
government furnished or contractor 
acquired property. 

(kkk) Item 58—Administrator code (3 
positions). Enter the code which 
identifies the individual at the 


- contracting installation responsible for 


administration of the contract. 

(lll) Item 59—Contracting officer code 
(3 positions). Enter the code which 
identifies the contracting officer 
assigned to the contract. 

(mmm) Item 60—COTR name (15 
positions). Enter the name of the 


. Contracting Officer's Technical 


Representative (COTR) for the contract. 


(nnn) Item 61—Negotiator code (3 
positions). Enter the code which 
identifies the individual responsible for 
negotiating the contract. 

(000) Item 62—Organization code (5 
positions). Enter the organization code 
for the responsible technical 
organization for which the contract has 
been awarded. 

(ppp) Item 63—Contract fund code (1 
position). Enter the appropriate code to 
indicate whether the contract is fully 
funded, incrementally funded, or 
unfunded. 

(qqq) Item 64—Reason not small 
business (2 positions). Enter the 
appropriate two digit code to identify 
the reason the contract was not 
awarded to a small business concern. 

e. Section 1804.671-5 is revised to read 
as follows: 


1804.671-5 Special coding for certain 
procurements. 


(a) New intragovernmental basic 
procurement. The following items must 
be completed on NASA Form 507 (all 
other items must be blank): 


Item No. and Title 


1 Contract/Purchase Order Number 

5 PR Number 

6 Closeout PR (when applicable) 

7 Contractor VID 

7a Contractor Name 

7b Contractor Division (when applicable) 
7c Contractor Address 

8 CIC Number 

9 Place of Performance VID 

9a Place of Performance—City and State 
10 Procuring Installation Number 

11 POP ZIP Code 

12 Contract Award Date 

13 Completion Date 

14 Procurement Placement Code (98) 

15 Kind of Action (05) 

19 Total Est. Cost or Fixed Price 

22 Type of Service or Product 

27 Description of Contract 


(b) New grants, cooperative 
agreements, and Space Act agreements. 
The following items must be completed 
on NASA Form 507 (all other items must 
be blank): 


Item No. and Title 


1 Grant/Agreement Number 
5 PR Number 


- 6 Closeout PR (when applicable) 


7 ‘Contractor VID 

7a Contractor Name 

7b Contractor Division (when neeincablid 

7c Contractor Address 

8 CIC Number 

9 Place of Performance VID 

9a Place of Performance—City and State 

10 Procuring Installation Number 

11 POP ZIP Code 

12 Contract Award Date 

13 Completion Date 

14 Procurement Placement Code (ST. WT, 
SX, WX, SW, or WW) 
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Kind of Action (06 or 21) 

Contractor Type (05-12) 

Extent of Competition (6) 

Total Est. Cost or Fixed Price 

Type of Service or Product 

Labor Surplus Area Award 

Description of Grant, Cooperative 
Agreement, or Space Act Agreement 


(c) New basic orders under mandatory 
and optional (nonmandatory) GSA 
Federal Supply Schedule contracts. The 
following items must be completed: 


Item No. and Title 


1 Contract/Purchase Order Number 
5 PR Number 
6 Closeout PR (when applicable) 
7 Contractor VID 
7a Contractor Name 
7b Contractor Division (when applicable) 
7c Contractor Address 
8 CIC Number 
9 Place of Performance VID 
9a _ Place of Performance—City and State 
10 Procuring Installation Number 
11 POP ZIP Code 
12 Contract Award Date 
13 Completion Date 
14 Procurement Placement Code (AY, BY, 
FY, KY) (ADP special make or model use 
DL, DO, NL, or NO) 
15 Kind of Action (23 or 24) 
15b Center Kind of Action (when 
applicable) 
16 Contractor Type (03 or 04) 
18 Extent of Competition (2 or 4) (ADP 
special make or model use 6) 
Total Est. Cost or Fixed Price 
Type of Service or Product 
Action Obligation (when applicable) 
Labor Surplus Area Award 
FSS Contract No. 
Description of Order 


(d) Reportable modifications. Only the 
following items need be completed on 
NASA Form 507: 


Item No. and Title 


Contract/Grant Number 

2 Doc. Suffix (when applicable) 

3 Modification Number 

4 Mod. Prefix (when applicable) 

5 PR Number 

6 Closeout PR (when applicable) 

10 Procuring Installation Number 

12 Modification Date 

13 Completion Date (when applicable) 

14 Procurement Placement Code (required if 

Item 15 is coded 07) 

15 Kind of Action (07-15) 

15b Center Kind of Action (when 
applicable) 

18 Extent of Competition (required when 
Item 15 is coded 07) 

19 Total Est. Cost or Fixed Price (when 
applicable) 

20 Fee (when applicable) 

21 Total Contract Value Incl. Options (when 
applicable) 

23 Physically Complete (when applicable) 

24 Action Obligation (when applicable) 

27 Description of Modification 

28 CICA Applicability (required if Item 15 is 
coded 07) 


29 Proposed Procurement Synopsized (when 
applicable) 

30 Contract Type (when applicable) 

31 No. of Offerors Solicited (when 
applicable) 

32 No. of Offers Received (when applicable) 

33 Solicitation Procedures {when 
applicable) 

34 Authority for Other Than Full and Open 
Competition (when applicable) 

37 Contract Administration Delegated 
(when applicable) 

41 Cost Accounting Standards Clauses 
(when applicable) 

43. Subcontracting Program Plan (when 
applicable) 

47 MRR: Cost and Performance Reporting 
(when applicable) 

48 MRR: Property and Space Hardware 
Reporting (when applicable) 


(e) Corrections. Only the following 
items, plus items to be corrected, need 
to be completed on NASA Form 507: 


Item No. and Title 


1 Contract/Grant Number 
3 Modification Number (when applicable) 


1804.671-6 [Amended] 


f. In section 1804.671-6, paragraph (d) 
is revised to read as follows: 


1804.671-6 Special procurement 
placement codes (PPC’s) for procurements. 


* * * * 


(d) All NASA funded awards under 
the Small Business Innovation Research 
(SBIR) Program shall be coded with PPC 
“HS”. SBIR awards funded by Agencies 
other than NASA shall be coded with 
PPC “GF”. 


* * * * * 


g. Section 1804.7102-7 is revised to 
read as follows: 


1804.7102-7 Letter contracts. 


(a) Superseding definitive contract. 
Definitive contracts superseding letter 
contracts shall retain the same contract 
number as that originally assigned to the 
letter contract. Actions definitizing letter 
contracts are considered modifications 
and shall be assigned modification 
numbers in accordance with the 
following paragraph (b)(2). 

(b) Modifications. (1) Additions or 
changes to letter contracts shall be 
accomplished by modification to the 
letter contract. Modifications shall (i) 
bear the same identification as the letter 
contract being modified and (ii) be 
numbered consecutively for each letter 
contract, beginning with Modification 
Number I, regardless of whether the 
modification is accomplished by 
unilateral or bilateral action. 

(2) Actions definitizing letter contracts 
shall be numbered beginning with the 
next sequential number folowing that of 


the last modification, if any, to the letter 
contract. 


PART 1805—PUBLICIZING CONTRACT 
ACTIONS 


Subpart 1805.2—[Amended] 


4. Section 1805.207 is revised to read 
as follows: 


1805.207 Preparation and transmittal of 
synopses. 


(a) Federal Information Processing 
Standards (FIPS) Number. FAR 
5.207(b)(4) requires that agencies 
identify each synopsis by a Federal 
Information Processing Standards (FIPS) 
number. The numbers assigned to NASA 
installations by FIPS-95 are— 


Ames Research Center 
Goddard Space Flight Center 
Headquarters 

Johnson Space Center.... 
Kennedy Space Center... 
Langley Research Center .. 
Lewis Research Center 
Marshall Space Flight Center 
NASA Resident Office-JPL 
Stennis Space Center 


8020 
8026 
8001 
8032 
8035 
8038 
8041 
8044 
8029 
8047 


(b) Architect-Engineer Services. (1) 
Each notice publicizing the procurement 
of architect-engineer services shall be 
headed “R. Architect-Engineer 
Services.” 

(2) In addition to meeting the 
requirements of FAR 5.207(c), the project 
description shall— 

(i) State the relative importance the 
Government attaches to the significant 
evaluation criteria and the date by 
which responses to the notice must be 
received, including submission of 
Standard Form 255, Architect-Engineer 
and Related Services Questionnaire for 
Specific Project, if required; 

(ii) Describe any specialized 
qualifications, security classifications, 
and limitations on eligibility for 
consideration; 

(iii) Describe qualifications or 
performance data required from 
architect-engineer firms; and 

(iv) If the procurement is to be set 
aside for small business, state this fact, 
indicating the specific size standard to 
be used and requiring that eligible 
responding firms submit a small 
business representation. 

(3) Contracting officers shall add at 
the end of the synopsis: 

See Note 24. Provisions of Note 24 apply to 
this notice except that (a) in the sentence 
beginning “Selection of firms for 
negotiations,” the fourth additional 
consideration listed is changed to read: “(4} 
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past experience, if any, of the firm with 
respect to performance on contracts with 
NASA, other Government agencies, and 
private industry;” and (b) in the last sentence, 
“National Aeronautics and Space © 
Administration” is substituted for 
“Department of Defense.” 


PART 1807—ACQUISITION PLANNING 


5. Subpart 1807.72 is added to read as 
follows: 


Subpart 1807.72—Acquisition Forecasting 
1807.7200 Scope of subpart. 

1807:7201 Definitions. 

1807.7202 Policy. 

1807.7203 Applicability. 

1807.7204 Responsibilities. 

1807.7205 Forecast data. 

1807.7206 Schedule. 


Subpart 1807.72—Acquisition 
Forecasting 


1807.7200 Scope of subpart 


This subpart prescribes the 
acquisition forecasting procedure 
required to comply with the Business 
Opportunity Development Reform Act of 
1988. 


1807.7201 Definitions 


Class of contracts means a grouping 
of procurements, either by dollar value 
or by the nature of supplies and services 
to be acquired. 

Contract opportunity means planned 
new contract awards exceeding $25,000. 


1807.7202 Policy 


As required by statute, it is NASA 
policy to: 

{a) Prepare an annual forecast and 
semiannual update of expected contract 
opportunities or classes of contract 
opportunities for each fiscal year; 

(b) Include in the forecast contract 
opportunities that small business 
concerns, including those owned and 
controlled by socially and economically 
disadvantaged individuals, may be 
capable of performing; and 

(c) Make available such forecasts to 
industry. 


1807.7203 Applicability 


This requirement applies to all known 
contract opportunities. 


1807.7204 Responsibilities 


(a} NASA procurement officers shall 
furnish NASA Headquarters (Code HH) 
with the data required in 1807.7205 in 
accordance with the schedule in 
1807.7206. 

(b) In order to assist the centers in 
preparing their forecasts, the Assistant 
Administrator for Procurement (Code 
HM and Code HH) shall generate 
historical data on the class of contract 
opportunities from $25,000 to $100,000 in 


value for use in generating a projection 
for the coming fiscal year. This shall be 
forwarded by August 1 to the centers to 
be validated, revised as necessary, and 
included with the forecast of 
procurements made by NASA 
procurement officers. The Assistant 
Administrator for Procurement (Code 
HH) shall then prepare and distribute 
the consolidated annual forecast and the 
semiannual update. 


1807.7205 Forecast data 


(a) The annual forecast shall 
contain— 

(1) Validated historical data on the 
class of contract opportunities from 
$25,000 to $100,000; 

(2) Identification of all known contract 
opportunities in excess of $100,000. Each 
action should be identified as one of the 
three broad categories of procurement— 
Research and Development, Services, ur 
Supplies and Equipment; 

(3) A brief narrative description of 
each contract opportunity not to exceed 
ten typed lines; 

(4) An indication of the approximate 
dollar value for each reported contract 
opportunity within the following dollar 
ranges: $100,000 to $1,600,000; $1,000,000 
to $5,000,000; and over $5,000,000; 

(5) The anticipated time (by fiscal 
year quarter) for the issuance of the 
solicitation for each reported contract 
opportunity; 

(6) Identification of each contract 
opportunity considered to be exclusively 
available for performance by small 
business concerns including those 
owned and controlled by socially and 
economically disadvantaged 
individuals; 

(7) Identification of each contract 
opportunity as competitive or 
noncompetitive; and ' 

(8) Identification of a point of contact 
and telephone number of a 
knowledgeable individual at the center 
regarding the entry for each contract 
opportunity. 

(b) The semiannual report shall be an 
update of the data provided by the 
annual forecast. This update should 
provide information on new 
requirements not previously reported 
and on changes in data related to 
actions previously identified. 


1807.7206 Schedule 


(a) Submission of forecast data. The 
data required for the forecasts shall be 
submitted to the Assistant 
Administrator for Procurement (Code 


HH) by— 

(1) September 1 for the annual 
forecast; and 

(2) March 15 for the semiannual 
update. . 


(b) Distribution of forecast. (1) Within 
30 days of completion of an annual 
forecast or a semiannual update, the 
Assistant Administrator for 
Procurement (Code HH) shall furnish the 
forecast to— 

(i) The NASA Director of the Office of 
Small and Disadvantaged Business 
Utilization (Code K); and 

(ii) The Administrator of the Small 
Business Administration. 

(2) The annual and semiannual annual 
forecasts shall be made available by 
Code K, Code HH, and the centers to 
industry upon request. 


PART 1809—CONTRACTOR 
QUALIFICATIONS 


Subpart 1809.1—[Amended] 


1809.106-70 [Amended] 


6. In section 1809.106-70(f}(2){ii), the 
word “List” is revised to read “Lists”. 


Subpart 1809.4—[ Amended] 


7. Subpart 1809.4 is amended as set 
forth below: 

a. Section 1809.404 is revised to read 
as follows: 


1809.404 Parties excluded from 
procurement programs. 


(a) The Office of Procurement (Code 
HP) is responsible for taking the actions 
enumerated under FAR 9.404({c). 

(b) In compliance with FAR 
9.404(c)(5), contracting:officers shall 
consult the list entitled Parties Excluded 
from Program Programs, which is 
contained in the GSA publication 
entitled, Lists of Parties Excluded from 
Federal Procurement or 
Nonprocurement Programs, to ensure 
that they do not solicit offers from, 
award contracts to, or consent to 
subcontracts with listed contractors, 
except as provided in FAR 9.405. 

b. Sections 1809.405, 1805.405-1, and 
1804.405-2 are revised to read as 
follows: 


1809.405 Effect of listing. 


If it is believed that a new contract or 
subcontract must be awarded to a firm 
on the list of Parties Excluded from 
Procurement Programs, the procurement 
officer shall prepare a request for a 
determination as set out in 1809.405-1(b) 
below and forward it to the Assistant 
Administrator for Procurement (Code 
HP) for approval. 


1809.405-1 Continuation of current 
contracts. 


(a) The contracting officer may 
terminate a contract under FAR 9.405-— 
1(a) if it is in the best interest of the 
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Government to do so, unless directed 
otherwise by the Assistant 
Administrator for Procurement. 

(b) If it is believed that an existing 
contract or subcontract with a 
contractor on the list of Parties Excluded 
from Procurement Programs must be 
renewed or otherwise extended, the 
procurement officer shall prepare a 
request for a determination with all 
necessary support documentation and 
forward it to the Assistant 
Administrator for Procurement (Code 
HP) for approval. Some examples of 
circumstances that may constitute a 
compelling reason under FAR 9.405(a) or 
9.405-1(b) for award, renewal, or 
extension include the following: 

(1) The property or services to be 
acquired are available only from the 
listed contractor. 

(2) The urgency of the requirement 
dictates that NASA deal with the 
contractor. 

(3) Other reasons related to the 
national defense or program 
requirements that necessitate continued 
business dealings with the listed 
contractor. 


1809.405-2 Restrictions on 
subcontracting. 


When a subcontract subject to 
contracting officer consent must be 
awarded to a listed contractor, the 
procurement officer shall prepare a 
request for a determination with all 
support documentation and forward it to 
the Assistant Administrator for 
Procurement (Code HP) for approval. 
Some examples of circumstances that 
may constitute compelling reasons are 
cited in 1809.405—1(b). 


PART 1814—SEALED BIDDING 

8. In subpart 1814.2, section 1814.201-2 
is revised to read as follows: 
1814.201-2 Part I—The schedule. 


The contracting officer shall include in 
this section of the Schedule the data 
specified— 

(a) In FAR 14.201-2; 

(b) Elsewhere in the FAR; and 

(c) Elsewhere in this regulation. 


PART 1815—CONTRACTING BY 
NEGOTIATION 


1815.413-2 [Amended] 
9. Section 1815.413-2(e) is removed. 


1815.806 [Removed] 
10. Section.1815.806 is removed. 


PART 1819—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


1819.170 [Amended] 


11. In section 1819.170, the title is 
revised to read “Contract provision.” 
12. Subpart 1819.10, consisting of 
1819.1005, is added to read as follows: 


Subpart 1819.10—Small Business 
Competitiveness Demonstration 
Program 


1819.1005 Applicability. 


The targeted industry categories for 
NASA and their Standard Industrial 
Classification (SIC) codes are: 


SIC Code and Industry Category 

3571 Electronic Computers 

3577 Computer Peripheral Equipment, not 
elsewhere classified 

3663 Radio & TV Broadcasting and 
Communications Equipment 

3764 Guided Missile and Space Vehicle 
Propulsion Units and Propulsion Unit Parts 

3769 Guided Missile and Space Vehicle 
Parts and Auxiliary Equipment, not 
elsewhere classified 

3812 Search, Detection, Navigation, 
Guidance, Aeronautical, and Nautical 
Systems and Instruments 

3827 Optical Instruments and Lenses 

7371 Computer Programming Services 

7373 Computer Integrated Systems Design 

7379 Computer Related Services, not 
elsewhere classified. 


PART 1822—APPLICATION OF LABOR 
LAWS TO GOVERNMENT 
ACQUISITIONS ~- 


Subpart 1822.1—[Amended] 


13. Section 1822.101-72 is added to 
read as follows: 


1822.101-72 Workers Adjustment and 
Retraining Notification (WARN) Act 


(a) The WARN Act (Pub. L. 100-379) 
provides that employers of 100 or more 
full-time employees or 100 or more 
employees who work 4,000 hours in a 
work week shall give 60 days notice to 
affected employees prior to a plant 
closing or mass layoff as defined in the 
Act. When the required notice is not 
given, certain wage and benefit 
protections accrue to affected 
employees and financial penalties may 
be assessed against the employer. 

(b) The Act may apply to certain 
NASA contracts (e.g., on-site support 
service contracts) if the incumbent fails 
to win on recompetition for the 
succeeding period or if the contract 
requirement is discontinued. Some of the 
costs for noncompliance with the Act 
could be subject to reimbursement by 
the Government. Accordingly, the 
contracting officer shall give a letter 
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notification to on-site support service 
contractors alerting them to the possible 
applicability of the WARN Act. 

(c) Implementation of the Act requires 
no action by the Government. NASA 
employees are not to offer advice to - 
contractor employees or to the 
management of affected contractors 
concerning implementation of the Act. 
Government employees and officials are 
not covered by the Act. 

14. Subpart 1822.10 is revised to read 
as follows: 


Subpart 1822.10—Service Contract Act of 
1965 


Definitions. 

Applicability. 

1822.1007 Requirement to submit notice. 

1822.1008 Procedures for preparing and 
submitting notice (SF 98/98a). 


Subpart 1822.10—Service Contract Act 
of 1965 


1822.1001 Definitions. 

Agency labor advisor means the 
Director, Industrial Relations Office, 
NASA Headquarters (Code NR). 


1822.1003 Applicability. 


All requests for determinations and 
exemptions relating to the Service 
Contract Act shall be submitted in 
writing, coordinated by appropriate 
procurement personnel, and forwarded 
to Code NR. 


1822.1001 
1822.1003 


1822.1007 Requirement to submit notice. 


(a) Contracting officers shall ensure 
that completed Standard Forms 98/98a, 
Notice of Intention to Make a Service 
Contract and Response to Notice 
(original and 4 copies), reaches Code NR 
at least 70 days before issuing any 
solicitation, opening negotiations for 
contract extension, or exercising a 
contract option. 

(b) Requests to expedite wage 
determinations shall be sent to Code 


1822.1008 Procedures for preparing and 
submitting notice (SF 98/98a). 


The information listed below by item 
number shall be furnished, in addition to 
that required by the SF 98/98a: 

(a) Item 6. Insert on the far left side of 
the block the code identifying the — 
of proposed action: 


Code and Proposed Action 


I New contract (use only when services are 
not presently being performed). 

II Recompetition of services. 

Ill Contract modifications affecting the 
scope of the work (see FAR 22.1008). 

IV Extension of contract performance 
through exercise of an option or otherwise 
(see FAR 22.1008). 
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V_ Other. When a multiyear contract 
(funding is not subject to annual ; 
appropriation) is to be entered into. specify 
“multiyear R&D funded” on the SF 98 


(b} Item 8 

(1) If the proposed contract will be 
awarded under Section 8{a) of the. Small 
Business Act, insert both the Small 
Business Administration and the name 
of the subcontractor. 

(2) If no wage determination is 
available for the particular contract, 
insert “None” in Item 8.b. 

(c) Item 10. Add the solicitation 
number, if known. 

(d) Item 12. 

(1) When entering into a new service 
contract, list all classes of work 
expected to be performed under the 
contract under this item, regardless of 
whether the class of employees is 
considered professional, executive, 
administrative, or hourly. However, if 
submission of the SF 98/98a is in 
connection with any action other than a 
new contract (Code I in paragraph (a) 


above), list only the classes.of work that. 


the incumbent indicates are 
“nonexempt.” 

(2) When classifications include both 
categories of employees covered by a 
collective bargaining agreement and 
those not represented by a union, mark 
the classifications that are unionized 
with an asterisk. 

(3) If the classification of work is not 
known, use the most descriptive job title 
available for the work to be performed 
under the contract. 

(e) Item 13. If the number of 
employees is not known, the estimated 
hours required to perform the tasks 
should be indicated so that staffing 
estimates can be determined and listed. 

(f) Item 14. Include in this item the 
wage rates that would be paid if the 
employees were subject to 5 U.S.C. 5332 
(GS grades). 


PART 1824—PROTECTION OF 
PRIVACY AND FREEDOM OF 
INFORMATION 


Subpart 1824.1—[ Amended] 


15. Section 1824.103 is added to read 
as follows: 


1824.103. Procedures. 


The Act applies to any contractor 

maintaining a system of records to 
_accomplish a NASA mission. The 

following examples of systems of 
records are provided to assist 
contracting officers in determining 
whether or not the Privacy Act applies 
to records maintained by contractors. 
This list is not all inclusive. 

(a) Systems of records to which the 
Privacy Act applies include— 


(1) Records maintained by a 
contractor in the performance of 
administrative functions for a Federal 
agency, such as Federai personnel and 
payroll records; and 

(2) Records maintained by a 
contractor providing health services to 
agency personnel, such as health 
records of Federai employees. 

(b) Systems of records to which the 
Privacy Act does not apply include— 

(1) Records maintained by a 
contractor on individuals employed by 
the contractor on its own behalf for the 
purpose of providing supplies and 
services to the Federal Government; and 

(2) Records that— 

(i) Are maintained under contracts 
with educational institutions to provide 
training; 

(ii) Are generated on students working 
under the contract relative to their 
attendance (admission forms, grade 
reports, etc.); 

(iii) Are similar to those maintained 
on other students; and 

(iv) Are commingled with their 


-records on other students. 


PART 1825—FOREIGN ACQUISITION 


16. Subpart 1825.10 is added to read as 
follows: 


Subpart 1825.10—Sanctions for Violations 
of Export Controls 


1825.1002 Policy. 
1825.1004 Procedures. 


Subpart 1825.10—Sanctions for 
Violations of Exporf Controls 


1825.1002 Policy. 


In addition to the sanctions set forth 
in FAR 25.1002, the four sanctioned 
firms have been placed on the Lists of 
Parties Excluded from Federal 
Procurement and Nonprocurement 
Programs. 


1825.1004 Procedures. 


When it is believed that it is 
necessary to contract with or purchase 
an item or service of one of the four 
sanctioned firms, the procurement 
officer shall prepare a request for 
authority to so contract in accordance 
with 1809.405, citing the appropriate 
exception in FAR 25.1003 (b), (c),. or (d), 
and forward it to the Assistant 
Administrator for Procurement (Code 
HP) for approval. 


PART 1827—PATENTS, DATA, AND 
COPYRIGHTS 


17. Subpart 1827.3 is amended-as 
follows: 

a. In section 1827.372, paragraph (a){1) 
is revised, paragraphs (h) and {i). are 
redesignated as (i) and (j), and anew 


paragraph (h) is added to read as 


foiiows- 


1827.372 Policy. 


(a) Introduction. (1) NASA policy with 
respect to any invention, discovery, 
improvement, or innovation made in the 
performance of any work under any 
NASA contract or subcontract with 
other than a small business firm or a 
nonprofit organization and the 
allocation of related property rights is 
based upon section 305 of the National 
Aeronautics and Space Act of 1958, as 
amended (42 U.S.C. 2457) (the Act); and, 
to the extent consistent with this statute, 
the Presidential Memorandum on 
Government Patent Policy to the Heads 
of Executive Departments and Agencies, 
dated February 18, 1983, and section 
1(b)(4) of Executive Order 12591. NASA 
policy with respect to any invention 
made in the performance of 
experimental, developmental, or 
research work with a small business 
firm or a nonprofit organization is based 
on 35 U.S.C. chapter 18, as amended. 

(h) Small business preference. FAR 
27.302(h) shall apply. 

b. In section 1827.373, paragraph (a) is 
revised to read as follows: 


‘ 1827.373 Contract clauses. 


(a) Patent rights—retention by the 
contractor (short form). 

(1) The contracting officer shall insert 
the clause at FAR 52.227-11, Patent 
Rights—Retention by the Contractor 
(Short Form), in any solicitation and 
contract with a small business firm or a 
nonprofit organization for the 
performance of experimental, 
developmental, or research work unless 
a determination is made to use another 
clause in accordance with one of the 
exceptions set forth in paragraph (c) 
below. Also see 1827.374—4. 

(2) When the clause at FAR 52.227-11 
is included in a solicitation or contract, 
it shall be modified as follows: 

(i) As authorized in FAR 27.303(a)(2), 
add the following subparagraphs to 
paragraph (f) of the basic clause: 


(5) The contractor shall provide the 
contracting officer the following: 

(i) A listing every 12 months (or such longer 
period as the contracting officer may specify) 
from the date of the contract, of all subject 
inventions required to be disclosed during the 
period. 

(ii) A final report prior to closeout of the 
contract listing all subject inventions or 
certifying that there were none. 

(iii) Upon request, the filing date, serial 
number and title, a copy of the patent 
application, and patent number and issue 
date for any subject invention in any country 
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in which the contractor has applied for 
patents. 

{iv) An irrevocable power to inspect and 
make copies of the patent application file, by 
the Government, when a Federal Government 
employee is a coinventor. 

(ii) As authorized in FAR 27.304—4, 
substitute the following subparagraph for 
subparagraph (g)(2) of the basic clause: 

(g)(2) The contractor shall include the 
clause in the NASA FAR Supplement at 
1852.227-70, New Technology, suitably 
modified to identify the parties, in all 
subcontracts, regardless of tier, for 
experimental, developmental, researcii, 
design, or engineering work to be performed 
by other than a small business firm or 
nonprofit organization. 


(3) If the acquisition of patent rights 
for the benefit of a foreign government is 
required under a treaty or executive 
agreement, or if the Administrator 
determines at the time of contracting 
that it would be in the national interest 
to acquire the right to sublicense foreign 
governments or international 
organizations pursuant to any existing 
or to-be-entered-into treaty or 
agreement, the contracting officer shall 
use the clause with its Alternate L. If 
other rights are necessary to effectuate 
the treaty or agreement, Alternate I may 
be appropriately modified. In long term 
contracts, Alternate II shall be added if 
necessary to effectuate treaties or 
agreements entered into. 

(4) To qualify for the clause at FAR 
52.227-11, a prospective contractor may 
be required to certify that it is either a 
small business firm or a nonprofit 
organization. If there is reason to 
question the status of the prospective 
contractor, the contracting officer may 
file a protest in accordance with 13 CFR 
121.3-—5 if small business firm status is 
questioned or require the prospective 
contractor to furnish evidence of its 
status as a nonprofit organization. 

c. In section 1827.374-1, paragraphs 
(a) through {g) are redesignated as (b) 
through (h) and a new paragraph (a) is 
added to read as follows: 


1827.374-1 General. 


(a) Contractor appeals of exceptions. 
In any NASA contract with other than a 
small business firm or nonprofit 
organization; the NASA Patent Waiver 
Regulations, 14 CFR part 1245, Subpart 
1, shall apply. In any contract with a 
small business firm or nonprofit 
organization, FAR 27.304—1(a) shall 
apply. 

d. Section 1627.374-2 is revised to 
read as follows: 


1827.374-2 Contracts placed by or for 
other Government agencies. 


FAR 27.304-2 shall apply. (See also 
1827.373(c)(2).) 


Subpart 1827.4—{Amended] 


18. Section 1827.407 is added to read 
as follows: 


1827.407 Rights to technical data In 
successful proposals. 


NASA may obtain rights in technical 
data (but not commercial and financial 
information) contained in a solicited or 
unsolicited proposal upon which a 
contract award is based, only by 
specific agreement with the prospective 
contractor in accordance with the 
procedures of FAR 27.407 and the clause 
at FAR 52.227-23, Rights to Proposal 
Data (Technical). e 

19. Subpart 1827.6 is added to read as 
follows: 


Subpart 1827.6—Foreign License and 

Technical Assistance Agreements 

1827.670 ‘Space Station Freedom technical 
data. 

1827.670-1 Policy. 

1827.670-2 Solicitation provision and 
contract clause. 


Subpart 1827.6—Foreign License and 
Technical Assistance Agreements 


1827.670 Space Station Freedom technical 
data. 


1827.670-1 Policy. 


NASA and its contractors shall 
comply with the International Traffic in 
Arms Regulations (ITAR), 22 CFR parts 
120-130 (Subchapter M) with respect to 
the transfer of technical data to any 
International Space Station Freedom 
Program multilateral partner. When 
authorized by the Directive entitled, 
“Space Station Level I Directive— 
Subject: Space Station Technology 
Transfer Control—dated March 21, 
1989”, certain technical data in support 
of NASA's International Space Station 
Freedom Program may be exported to a 
foreign recipient specified in writing by 
the NASA contracting officer. 
Contracting officers, or designees, will 
assure that any transfer of data to a 
foreign recipient will be in compliance 
with the Directive. 


1827.670-2 Solicitation provision and 
contract clause. 


The contracting officer shall insert the 
clause at NFS 1852.227-87, Transfer of 
Technical Data Under Space Station 
International Agreement, in all 
solicitations, contracts, and purchase 
orders in support of Space Station 
Freedom Program activities that may 
involve transfer of technical data 


subject to the International Traffic in 
Arms Regulations, 22 CFR parts 120-130 
(subchapter M) in accordance with the 
“Space Station Level I Directive— 
Subject: Space Station Technology 
Transfer Control—dated March 21, 
1989.” 


PART 1832—PROMPT PAYMENT 


Subpart 1832.9—[ Amended] 


20. Section 1832.908 is revised to read 
as follows: 


1832.908 Contract clauses. 


When a clause at FAR 52.232-25, 
52.232-26, or 52.232-27 is used, the 
clause at FAR 52.232-28 shall be used as 
authorized by FAR 32.908(d), modified 
by deleting the words “and contract 
number” from paragraph (d). The 
following paragraph shal! be inserted in 
the clause as (b)(4) in lieu of the FAR 
paragraph at that location: 


(4) The Contractor shall submit a Standard 
Form 3881 to the installation awarding this 
contract. If a Standard Form 3881 previously 
submitted to the installation awarding this 
contract is still valid, resubmittal is not 
necessary, unless requested by NASA. 


PART 1836—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 


Subpart 1836.6—[Amended] 


21. Subpart 1836 is amended as 
follows: 

a. In section 1836.602-70, paragraph 
(b) is revised as follows: 


1836.602-70 ‘Selection of architect- 
engineers for master planning. 


* * * * oa 


(b) Selection. {1) Selection of an 
Architect-Engineer for the development 
of a master plan in connection with the 
establishment of a new NASA activity 
or installation shall be made by the 
Associate Administrator having 
institutional responsibility. The report of 
the architect-engineer selection board 
will be concurred in at NASA 
Headquarters by the Associate 
Administrator for Management, the 
Assistant Administrator for 
Procurement, the Comptroller, and the 
General Counsel. 

(2) The Associate Administrator for 
Management shall be responsible for the 
architect-engineer selection board report 
required by FAR 36.602-3(d) and 
necessary revisions required from the 
reviews in 1836.602-70(b}(1), if any, 
before presentation to the Associate 
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Administrator having institutional 
responsibility. 

b. Section 1836.602-71 is revised to 
read as follows: 


1836.602-71 Conflict of interest. 


(a)(1) All persons participating in an 
architect-engineer solicitation, 
evaluation, review or selection activity 
shall have a written certification on file 
in NASA stating knowledge of and 
compliance with the Standards of 
Conduct of NASA Employees (NHB 
1900.1). The minimum certification shall 
be: 

Certification 

I, the undersigned, hereby reaffirm that I 
have read NHB 1900.1, Standards of Conduct 
for NASA Employees, have filed the relevant 
NASA Form 1270, and have examined the 
attached list of competitors for the (Title) 
project before the architect-engineer selection 
board. I certify that I have no financial or 
other personal interest in these firms. 
(Signature) 

(Date) 
(End of certification) 


(2) Any person unwilling or unable to 
make and furnish the required 
certification shall be disqualified from 
participating in any architect-engineer 
selection board activity. 

(3) The certification provided pursuant 
to 1836-602-71(a)(1) shall be on file with 
the Office of General Counsel (Code 
GG) for Headquarters persons and with 
the field center Chief Counsel for field 
center personnel. 

(b) Any person signing a certification 
under 1836.602-71(a)(1) who 
subsequently acquires a real or apparent 
conflict of interest hereunder shall 
immediately cease further activity, 
report the conflict to the selection board 
chair-person and withdraw from further 
participation. Further, such conflicts are 
to be concurrently reported to the 
appropriate counsel's office who is 
responsible for determining whether any 
employee's acquired conflict 
necessitates any further action. 

{c) Any person associated with these 
activities who becomes aware of any 
extraneous influences being brought to 
bear on participants shall report such to 
the Office of Inspector General (Code 
W). 


PART 1837—SERVICE CONTRACTING 


Subpart 1837.2—{Amended] 


22. In subpart 1837.2, the title is 
revised to read “Advisory and 
Assistance Services.” 


PART 1842—CONTRACT 
ADMINISTRATION 


Subpart 1842.70—[ Amended] 


23. In section 1842.7003, paragraph (b) 
is revised and (c) is added to read as 
follows: 


1842.7003 Observance of legal holidays. 


(b) The clause shall be used with its 
Alternate I in cost reimbursement 
contracts when work will be performed 
at a NASA installation and it is desired 
that contractor employees not have 
access to the installation during 
Government holidays. This alternate 
may be appropriately modified for fixed- 
price contracts. 

(c) The clause may be used with its 
Alternate II in cost reimbursement 
contracts when work will be performed 
at a NASA installation and it is desired 
that administrative leave be granted 
contractor personnel in special 
circumstances, such as inclement 
weather or potentially hazardous 
conditions. 


PART 1845—GOVERNMENT 
PROPERTY 


24. Subpart 1845.1 is amended as 
follows: 

a. In section 1845.102, paragraph (c) is 
added to read as follows: 


1845.102 Policy. 


* * * * * 


(c) NASA has several types of 
contract property accountability 
options. The selection of the 
combination of Government property 
clauses for a given contract is 
dependent upon variables such as 
whether performance is on-site at a 
NASA installation, contract purpose, 
and the degree of contractor 
management independence that is 
inherent in the statement of work (see 
1845.102-70(b)). 

b. Section 1845.102-70 is revised to 
read as follows: 


1845.102-70 Procedures. 


(a) The contracting officer shall, as 
applicable, include in each solicitation 


as 

(1) List of any Government property 
(showing location and condition), 
including Government-owned tooling, 
that will be furnished for the 
performance of the contract and any 
related special provisions; 

(2) Requirement that information be 
furnished regarding (i) any Government- 
owned facilities or items of industrial 
equipment or special tooling requested 


to be used in performing the contract, (ii) 
their acquisition cost, (iii) identification 
of the Government contract under which 
the property is accountable, (iv) rental 
provisions, and (v) other relevant 
matters; 

(3) Requirement that additional 
facilities that the offeror requests to be 
provided by the Government be 
described and identified by category, 
such as “Land,” “Buildings,” and 
“Equipment” (see subpart 1845.71); and 

(4) Requirement that additional 
special test equipment that the offeror 
requests to be provided by the 
Government be described and its 
intended use, estimated cost, and 
proposed location be shown. 

(b) To ensure the contract property 
accountability option selected is 
appropriate for a particular contract and 
is in consonance with installation 
resources and policies regarding use of 
Government property, the contracting 
officer shall, as part of the solicitation/ 
contract review process, provide a copy 
of the solicitation/contract to the 
installation supply and equipment 
management officer (SEMO) for review. 
It shall be the responsibility of the 
SEMO to provide comments or 
recommendations to the contracting 
officer within the review time specified. 
In circumstances where an award of a 
contract is contemplated, and a 
solicitation was not issued (e.g., 
contracts resulting from broad agency 
announcements and unsolicited 
proposals), the contracting officer shall 
provide a copy of the contract prior to 
award to the installation SEMO for 
review and comment. The contracting 
officer shall provide this opportunity for 
SEMO review and comment as a part of 
the solicitation/contract review process 
for procurements with an estimated cost 
over $1,000,000 or for procurements with 
an estimated cost over $50,000 (1) for 
work expected to be performed on-site 
at a NASA installation, or (2) which 
provide existing government property, or 
(3) which require contractor acquisition 
of Government property. 


PART 1850—EXTRAORDINARY 
CONTRACTUAL ACTIONS 


25. Subpart 1850.4 is amended as 
follows: 

a. Section 1850.402 is revised to read 
as follows: 


1850.402 General. 


(a) The document that grants 
authority for use of indemnification in 
NASA is a “Memorandum of Decision 
Under Public Law 85-804” which must 
be signed by the Administrator. It 





Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Rules and Regulations .39375 


defines the unusually hazardous risks 
and specifies the terms that must be met 
by an application to allow granting of 
indemnification to a requestor..Approval 
of requests to exercise the authority 
granted by this Decision shall be in the 
form of an “Approval Under Public Law 
85-804” which shall be signed by the 
Administrator. Should a circumstance 
arise where a contractor's request is 
beyond the scope of any current 
Decision, but indemnification is 
appropriate, a combined “Memorandum 
of Decision and Approval Under Public 
Law 85-804” may be used which shall 
be signed by the Administrator. 

(b) The Assistant Administrator for 
Procurement (Code HS) is the 
responsible office for (1) the 
development and maintenance of the 
decision document(s) and (2) assuring 
that approval document(s) prepared by 
contracting officers are in compliance 
with the scope of the relevant decision, 
applicable regulation and policy. These 
documents shall be concurred in by the 
General Counsel, Comptroller, Assistant 
Administrator for Procurement, 
Associate Deputy Administrator and 
Deputy Administrator, as appropriate, 
before presentation to the 
Administrator. 

b. Section 1850.403-2 is revised to 
read as follows: 


1850.403-2 Action on indemnification 
requests. 


When a contracting officer concludes 
that a request under FAR 50.403-1 is 
appropriate for approval by the 
Administrator, the contracting officer 
shall complete the actions under FAR 
50.403-2(a). The contracting officer's 
findings, analysis and the recommended 
“Approval Under Public Law 85-804" 
shall be forwarded to the Assistant 
Administrator for Procurement (Code 
HS) for review and final processing 
through appropriate channels to the 
Administrator. Code HS shall seek the 
necessary concurrences and present the 
applicable document(s) to the 
Administrator. 

c. Section 1850.403-370 is revised to 
read as follows: 


1850.403-370 NASA contract clauses 


(a) To indemnify the contractor 
against unusually hazardous or nuclear 
risks, the contracting officer shall, when 
authorized in accordance with FAR 
subpart 50.4 and this subpart 1850.4, 
insert the clause at 1852.250-70, 
Indemnification Under Public Law 85- 
804—NASA Contracts, in fixed-price 
contracts, in lieu of the clause 
prescribed at FAR 50.403-3. If the 
contract is a costreimbursement 
contract, the contrecting officer shall use 


the basic clause at 1852.250-70 with its 
Alternate I. 

{b) The contracting officer shall insert 
the clause at 1852.250-72, Space 
Activity—Unusually Hazardous Risks, 
in all contracts containing the 
appropriate clause version at 1852.250- 
70 unless the Administrator approves a 
different definition of unusually 
hazardous risks to be used in a 
particular contract. 

d. Section 1850.403—70 is revised to 
read _ as follows: 


1850.403-70 Reporting and records 
requirements. 


(a) Concurrent with including 
indemnification provisions in any NASA 
prime contract pursuant to the authority 
of an indemnification granted in the 
“Approval Under Public Law 85-804” by 
the Administrator, the contracting 
officer shall submit a report directly to 
the Contract Adjustment Board that — 

(1) References and provides two 
copies of the Administrator's “Approval 
Under Public Law 85-804"; 

(2) Provides two copies of any clause 
deviations from the clauses prescribed 
at 1850.403-370; 

(3) Provides the contract number and 
date of award; 

(4) If applicable, provides the contract 
modification number and date; and 

(5) Complies with the reporting 
requirements of Public Law 85-804, 50 
U:S.C. 1434, and Executive Order 10789, 
which currently states— 


With respect to actions which involve 
actual.or potential cost to the United States 
in excess of $50,000 the report shall * * * 

(1) name the contractor; 

(2) state the actual cost or estimated 
potential cost involved; 

(3) describe the property or service 
involved; and 

(4) state further-the circumstances 
justifying the action taken. 


(b) The Contract Adjustmént Board 
shall maintain two copies of each 
“Approval Under Pub. L. 85-804” 
required by FAR 50.403-2(b); two copies 
of the applicable “Memorandum of 
Decision Under Pub. L. 85-804"; and, for 
a period deemed appropriate by the 
Board, one copy of each report 
submitted by contracting officers. 


PART 1852—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


26. Part 1852 is amended as set forth 
below: : 

a. Section 1852.204-75 is revised to 
read as follows: 


1852.204-75 ‘Security Classification 


Requirements. ; 


As prescribed in 1804.404~70, insert 
the following clause: 


Security Classification Requirements 
(September 1989) 

Performance under this contract will 
involve uccess to and/or generation of 
classified information, work in a security 
area, or both, up to the level of 
[insert the applicable security clearance 
level]. See Federal Acquisition Regulation 
clause 52.204-2 in this contract and DD-Form 
254, Contract Security Classification 
Specification, Attachment [Insert the 
attachment number of the DD Form 254]. 
(End of clause) 


1852.227-73 [Removed]. 


b. Section 1852.227-73 is removed. 
c. Section 1852.227-87 is added to read 
as follows: 


1852.227-87- Transfer of Technical Data 
Under Space Station international 


Agreements. 


As prescribed at 1827.670-2, insert the 
following clause: 


Transfer of Technical Data Under Space 
Station International Agreement (April 1989) 


1. In the cooperative Space Station 
Freedom program, NASA has the authority to 
provide to the international partners all 
information necessary to implement the 
multilateral Space Station Intergovernmental 
Agreement and the Space Station 
Memoranda of Understanding. NASA is 
committed under these Space Station 
agreements to provide its international Space 
Station partners with certain technical data 
which are subject to the U.S. export control 
laws and regulations. NASA will have 
obtained any necessary approvals from the 
Department of State for the transfer of any 
such technical data. Space Station 
contractors, acting as agents of NASA under 
the specific written direction of the 
Contracting Officer, or designated 
representative, require no other separate 
approval under the International Traffic in 
Arms Regulations (ITAR) to transfer such 
data. 

2. The Contractor agrees, when specifically 
directed in writing by the Contracting Officer, 
or designated representative, to transfer 
identified technical data to a named foreign 
recipient, in the manner directed. No export 
control marking should be affixed to the data 
unless so directed. If directed, the text of the 
marking to be affixed will be furnished by the 
Contracting Officer or designated 
representative. 

3. It should be emphasized that the transfer 
is limited solely to those technical data which 
NASA specifically identifies and directs the 
Contractor to transfer in accordance with 2, 
above, and that all other transfers of 
technical data to foreign entities are subject 
to the requirements of the U.S. export control 
laws and regulations. 

4. Nothing contained in this clause affects 
the allocation of technical data rights 
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between NASA and the Contractor or any 
subcontractors as set forth in the Rights in 
Data clause of this Contract, nor the 
protection of any proprietary technical data 
which may be available to the Contractor or 
any subcontractor under that clause. 

5. The Contractor agrees to include this 
clause, including this paragraph 65, in all 
subcontracts hereunder, appropriately 
modified to reflect the relationship of the 
parties. 

(End of clause) 


1852.237-70 [Amended] 


d. In section 1852.237-70, the reference 
“1837.110” in the introductory paragraph 
is revised to read “1837.110-70.” 

e. Section 1852.242-72 is revised to 
read as follows: 


1852.242-72 Observance of Legal 
Holidays. 


As prescribed in 1842.7003(a), insert 
the following clause: 


Observance of Legal Holidays (September 

1989) 
(a) The on-site Government personnel * 

observe the following holidays: 

New Year's Day 

Labor Day 

Martin Luther King, Jr.'s Birthday 

Columbus Day 

Washington's Birthday 

Veterans Day 

Memorial Day 

Thanksgiving Day 

Independence Day 

Christmas Day 

Any other day designated by Federal 
statute, Executive Order, or the President's 
proclamation. 

(b) When any holiday falls on a Saturday, 
the preceding Friday is observed. When any 
holiday falls on a Sunday, the following 
Monday is observed. Observance of such 
days by Government personnel shall not by 
itself be cause for an additional period of 
performance or entitlement of compensation 
except as set forth within the contract. 


(End of clause) 


Alternate I (September 1989) 


As prescribed in 1842.7003(b), add the 
following paragraphs (c) and (d) as Alternate 
I to the clause. 

(c) On-site personnel assigned to this 
contract shall not be granted access to the 
installation during the holidays in paragraph 
(a) above, except as follows: the Contractor 
shall provide sufficient on-site personnel to 
perform round-the-clock requirements of 
critical work already in process, unless 
otherwise instructed by the Contracting 
Officer or authorized representative. If the 
Contractor's on-site personnel work during a 
holiday other than those in paragraph (a) 
above, no form of holiday or other premium 
compensation shall be reimbursed as either a 
direct or indirect cost. However, this does not 
preclude reimbursement for authorized 
overtime work that would have been 
overtime regardless of the status of the day 
as a holiday. 

(d) The Contractor shall place identical 
requirements, including this paragraph, in all 
subcontracts that require performance of 
work on-site, unless otherwise instructed by 
the Contracting Officer. 


Alternate II (September 1989) 


As prescribed in 1842.7003(c), add the 
following paragraphs (e) and (f): 

(e) When the NASA installation grants 
administrative leave to its Government 
employees (e.g., as a result of inclement 
weather, potentially hazardous conditions, or 
other special circumstances), Contractor 
personnel working on-site should also be 
dismissed. However, the contractor shall 
provide sufficient onsite personnel to perform 
round-the-clock requirements of critical work 
already in process, unless otherwise 
instructed by the Contracting Officer or 
authorized representative. 

(f) Whenever administrative leave is 
granted to Contractor personnel pursuant to 
paragraph (e) above, it shall be without loss 
to the Contractor. The cost of salaries and 
wages to the Contractor for the period of any 
such excused absence shall be a 
reimbursable item of cost under this contract 
for employees in accordance with the 
Contractor's established accounting policy. 


1852.247-70 [Amended] 

f. In section 1852.247-70, paragraph (d) 
of the clause is amended by removing 
the word “cylinder” and replacing it 
with the word “container.” 

g. Section 1852.250-70 is amended as 
follows: 

1. In section 1852.250-70, in the 
heading of the clause, the date “(March 
1989)” is revised to read “(September 
1989).” 

2. In section 1852.250-70, Alternate I 
of the clause, paragraph (i) is revised to 
read as follows: . 


1852.250-70 Indemnification Under Public 
Law Contracts. 
* * * * * 

(i) The Limitation of Cost and Limitation of 
Funds clauses of this contract do not apply to 
the Government's obligations under this 
clause. These obligations shall be excepted 
from the release required under the allowable 
cost and payment clause of this contract. 


1852.250-71 [Removed] 
h. Section 1852.250-71 is removed. 


PART 1853—FORMS 


Subpart 1853.2—[ Amended] 


27. In section 1853.204-70, paragraph 
(b) is revised to read as follows: 


1853.204-70 General (NASA Forms 507, 
507A, 533M, 533P, 5330, 667, 1098, 1356, 
1611, and 1612 and DD Form 1593). 


* * * * * 


(b) NASA Form 507A, Individual 
Procurement Action Report Supplement. 
NASA Form 507A, prescribed at 
1804.671-4, shall be used to provide 
additional data to that provided on the 
NASA Form 507 for all reportable 
procurement actions except grants, 
agreements, intragovernmental awards, 
and orders against FSS contracts. 

* * * * * 
[FR Doc. 89-22511 Filed 9-25-89; 8:45 am] 
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Proposed Ruies 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
Proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
Se of the final 
ru 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 1002 and 1004 


[Docket Nos. AO-71-A77 and AO-160-A65; 
DA-88-105] 


Milk in the New York-New Jersey and 
Middie Atlantic Marketing Areas; 
Partial Recommended Decision and 
Opportunity To File Written 

Ex on Proposed Amendments 
to Tentative Marketing Agreement and 
to Order 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This recommended decision 


would change the New York-New Jersey 
Federal milk order with respect to the 
dates by which payments are to be 
made to producers, to cooperatives, and 
to and from the producer-settlement 
fund, and by which the market 
administrator is to announce the 
uniform prices to producers. Most of the 
dates would be 5 days earlier than 
specified in the current order provisions. 
This will allow for earlier payments to 
producers and will accommodate 
economic changes resulting from recent 
New York State legislation that will 
require, beginning January 1, 1990, that. 
producers receive their final payment 
for milk each month on or before the 
20th day of the following month. 
Proposals to provide for earlier and 
more frequent payments to producers 
and for a partial payment to the 
producer-settlement fund under the New 
York-New Jersey and Middle Atlantic 
Federal milk orders are denied. The 
proposed changes were considered at 
public hearings held June 27-July 21, 
1988, and November 14-16, 1988. 

Other issues considered at the hearing 
included proposed amendments to the 
New England Federal milk order, as well 
as other proposed changes to the New 
York-New Jersey and Middle Atlantic 
orders. All of the remaining issues not 


covered in this recommended decision 
will be considered in a later 
recommended decision. Only those 
proposals dealing with the timing and 
number of payments to producers, and 
related reporting and announcement 
requirements are considered in this 
partial recommended decision. 
DATE: Comments are due on or before 
October 18, 1989. 
ADDRESSES: Comments (six copies) 
should be filed with the Hearing Clerk, 
Room 1083, South Building, United 
States Department of Agriculture, 
Washington, DC 20250. 
FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, USDA/AMS/Dairy Division, 
Order Formulation Branch, Room 2968, 
South Building, P.O. Box 96456, 
Washington, DC 20090-6456, (202) 447- 
7183. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of Sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of.a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments would promote orderly 
marketing of milk by producers and 
regulated handlers. 

Prior documents in this proceeding: 

Notice of Hearing: Issued June 7, 1988; 
published June 10, 1988 (53 FR 21825). 

Supplemental Notice of Hearing: 
Issued September 29, 1988; published 
October 4, 1988 (53 FR 38963). 

Notice of Re-opened Hearing: Issued 
August 10, 1989; published August 16, 
1989 (54 FR 33709). 


Preliminary Statement 


Notice is hereby given of the filing 
with the Hearing Clerk of this partial 
recommended decision with respect to 
proposed amendments to the tentative 
marketing agreements and the orders 
regulating the handling of milk in the 
New England, New York-New Jersey 
and Middle Atlantic marketing areas. 
This partial recommended decision 
deals only with proposals to change 
reporting and payment dates under the 
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New York-New Jersey and Middle 
Atlantic Federal milk orders. This notice 
is issued pursuant to the provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and the applicable rules of practice 
and procedure governing the 
formulation of marketing agreements 
and marketing orders {7 CFR part 900). 

Interested parties may file written 
exceptions to this decision with the 
Hearing Clerk, U.S. Department of 
Agriculture, Washington, DC, 20250, by 
the 22nd day after publication of this 
decision in the Federal Register. Six 
copies of the exceptions should be filed. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The proposed amendments set forth 
below are based on the records of public 
hearings held at Syracuse, New York, on 
June 27-July 1, July 5-8, and July 18-21, 
1988; at Manchester, New Hampshire, 
on July 11-14, 1988; and at Philadelphia, 
Pennsylvania, on November 14-16, 1988; 
pursuant to a notice of hearing issued 
June 7, 1988 (53 FR 21625), and-a 
supplemental notice of hearing issued 
September 29, 1988 (53 FR 38963). The 
hearing was re-opened for limited 
purposes on August 22, 1989, in 
Alexandria, Virginia, pursuant to a 
notice of hearing issued August 10, 1989 
(54 FR 33709). 

The material issues on the record of 
hearing relate to: 

Proposals to amend all three orders— 

1. Classes of utilization. 

Proposals to amend Orders 1 and 2— 

2. Pooling standards. 

a. Designated pool plants (Order.2). 

b. Pool supply plants and bulk tank 
units. 

c. Qualification of producer milk for 
pooling. 

3. Seasonal payment plans. 

4. Location pricing, zone pricing and 
transportation credits. 

Proposals to amend Order 1 only— 

5. Producer-handler receipts of pool 
milk. 

6. Charges on overdue accounts. 

Proposals to amend Order 2 only— 

7. Partial payments to producers and 
to cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made to accelerate 
payments to producers and 
accommodate economic conditions 





resulting from Pennsylvania and New 
York State law. 

Proposals to amend Orders 2 and 4 
only— 

8. Partial payments to producers and 
to cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made for the 
purpose of further accelerating 
payments to producers. 

Proposal to amend Order 4 only— 

9. Pricing producer milk at the location 
to which diverted. 

This decision deals only with issues 
No. 7 and 8. The remaining issues of the 
hearing will be considered in a later 
decision on this record. 

Findings and Conclusions 

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 

7. Partial payments to producers and 
cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made to accelerate 
payments to producers and 
accommodate economic conditions 
resulting from Pennsylvania and New 
York State law. The proposals 
concerning certain reports, 
announcements and payments under the 
New York-New Jersey order (Order 2), 
which were advanced by Dairylea 
Cooperative, Inc. (Dairylea), and 
Eastern Milk Producers Cooperative 
Association, Inc. (Eastern), should be 
adopted. Specifically, the order should 
be amended to require handlers to make 
partial payments by the last day of the 
month for the milk they receive during 
the first 15 days of the month from 
producers and cooperatives. The 
minimum rate for making such payments 
should be the lowest class price for the 
preceding month. Handlers regulated 
under Order 2 currently are not required 
by the order to make partial paymants 
to producers. 

The dates by which certain reports, 
announcements and payments are 
required to be made under Order 2 
should be changed. In that regard, all 
reports required to be filed by handlers 
with the market administrator on or 
before the 10th day of the following 
month would have to be received at the 
office of the market administrator by 
that date to be considered as filed on 
time. At present, the order requires such 
reports to be postmarked on or before 
the 8th of the following month or be 
delivered physically to the market 
administrator's office no later than the 
10th. The market's uniform price for the 
month would be computed and 
announced by the market administrator 
on or before the 14th day of the 


following month. Announcement of the 
uniform price is currently required on 
the 15th. 

Final settlement with cooperatives for 
all of their milk deliveries in the 
previous month would be required of the 
buying handlers at the appropriate class 
prices on or before the 15th day of the 
month, instead of the 19th as currently 
required. The date by which handlers 
would be required to pay the amounts 
they owe to the producer-settlement 
fund would be changed from the 21st to 
the 16th day after the end of each 
month. By the end of the next business 
day (the 17th, rather than the 22nd day 
after the end of the month) the market 
administrator would be required to pay 
the amounts due to handlers from the 
producer-settlement fund. Final 
payments by handlers to producers for 
milk deliveries in the previous month 
would be required by the 20th, instead 
of the currently required 25th. 
Authorized cooperatives would be 
permitted to collect from handlers 
payments due their producer-members 
two days earlier than payments are due 
to individual dairy farmers if the 
payments are made by check. However, 
if the handler pays the cooperative on a 
cash or cash equivalent basis, the 
payments to the cooperative may be 
made on the same date payments are 


due individual dairy farmers. Also, on or - 


before the 20th day of each month, 
rather than the present date of the 25th, 
the market administrator would pay the 
amounts deducted from the computation 
of the uniform price for the preceding 
month to the qualified cooperatives and 
federations for their performance of 
specified services of marketwide 
benefit. 

The witness representing Dairylea 
and Eastern testified that the purpose of 
the cooperatives’ proposals was to bring 
the payment dates required under Order 
2 into conformity with those required 
under both New York and Pennsylvania 
State laws. He explained that moving 
the date of final payment to producers 
from the 25th to the 20th of the month 
following the month in which the milk 
was received will also require changes 
in other payment dates and in reporting 
dates in order to make possible timely 
payments into and out of the producer- 
settlement fund. The witness stated that 
Order 2 should incorporate a partial 
payment to producers for milk received 
during the first half of the month, as the 
State programs currently require, and 
pointed out that the timing of payments 
required by Order 2 lags behind all other 
Federal order markets in nearly every 
category of payment. 

The Dairylea/Eastern witness 
modified the cooperatives’ proposal to 
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require handlers’ reports of receipts and 
utilization to be received by the market 
administrator no later than the 10th of 
the month, rather than continue to allow 
reports postmarked no later than the 8th 
to be considered as filed on time. He 
argued that a report mailed on the 8th 
will not necessarily be received on the 
10th. The witness supported the 
proposed amendment that payroll 
reports be due on the 25th of the month, 
rather than on the last day of the month, 
for the preceding month's milk receipts 
by stating that the time allowed for 
filing the report after final payment to 
producers would not change. He also 
pointed out that most handlers file their 
payroll reports immediately after 
running producers’ checks, and that the 
latest date for filing payroll reports 
under any other Federal order is the 
25th, under the Middle Atlantic order. 

- The New York Farm Bureau (NYFB), a 
general farm organization that consists 
of 23,000 members, including 10,000 
dairy farmers, proposed a package of 
payment proposals similar to those 
submitted by Dairylea/Eastern. The 
proponent NYFB witness stated that the 
proposals were designed to accomplish 
the goal of conforming with the payment 
requirements of New York State laws 
and providing earlier payments to dairy 
farmers covered under Order 2. The 
witness recognized the necessity of 
making earlier payments into and out of 
the producer-settlement fund in order to 
make earlier payments to producers. 

The proposed amendments supported 
by the NYFB witness agreed with the 
Dairylea/Eastern proposals on all but 
three payment dates. The NYFB 
proposed that the due dates for 
payments to and from the producer- 
settlement fund be advanced by three 
days, instead of the 5 days proposed by 
Dairylea/Eastern. Payments to 
cooperatives at class prices would have 
been advanced by only one day under 
the NYFB proposal, instead of by 4 days, 
as proposed by the two cooperatives. 
Also, the proposed amendments 
supported by the NYFB witness did not 
include any change in the date by which 
the market administrator should make 
payments to qualified cooperatives. No 
testimony was presented by the NYFB 
witness to explain the differences 
between its proposed payment dates 
and those advanced by Dairylea/ 
Eastern. 

A witness representing Parmland 
Dairies, Inc. (Farmland), opposed the 
Dairylea/Eastern proposal to move the 
due date for filing payroll reports ahead 
by 5 days. The witness testified that this 
change would have an adverse impact 
on small businesses such as Parmland 
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because it is difficult to meet the present 
Order 2 deadiine for filing such reports. 
A brief filed on behalf of Farmland 
stated that the Dairylea/Eastern 
proposals regarding the due dates of 
payments to cooperatives, and to and 
from the producer-settlement fund 
impose earlier payment deadlines than 
are required by New York and 
Pennsylvania law. The brief argued that 
the NYFB proposals more accurately 
reflect the changes required by those 
laws. The Farmland brief also described 
the proposed change of date for 
payments from the producer-settlement 
fund to qualified cooperatives for 
marketwide services from the 25th to the 
20th as self-serving on the part of the 
cooperatives, and urged the Secretary to 
reject the proposed amendment. 

The National Farmers Organization 
(NFO) proposed an accelerated plan for 
paying producers, which would require 
two partial payments to producers and 
cooperatives in addition to partial 
payments to the producer-settlement 
fund. In connection with such proposals, 
NFO also proposed a complete schedule 
of due dates to implement its payment 
plan. At the hearing, NFO took the 
position that they did not oppose the 
proposals by the cooperatives and the 
NYFB but preferred their own proposed 
payment plan. The NFO proposals 
concerning payments and due dates are 
dealt with as a separate issue later in 
this partial decision. 

There was no testimony from any 
hearing participant denying the need to 
align the Order 2 payment provisions 
with the terms of payment under State 
laws. The amendments adopted herein, 
which provide for partial payments and 
move the payment dates forward by 
several days, will accomplish the goals 
intended by the NYFB's proposals. They 
also will meet some of the objectives of 
NFO. 

There is an urgent need to deal with 
the payment issues. If Order 2 is not 
amended by January 1, 1990, final 
payments to New York dairy farmers 
will be required by New York law on or 
before the 20th day of each month, while 
the Federal order provisions would not 
provide for payments to handlers from 
the producer-settlement fund until the 
22nd of the month. Consequently, 
manufacturing handlers and 
cooperatives would have to borrow 
money or use internal funds to pay their 
producers in accordance with New York 
State law before those handlers could 
receive the amounts due them for that 
purpose from the producer-settlement 
fund. The adverse economic 
consequences resulting from the 
difference between the Order 2 payment 


terms and the payment requirements 
under the laws of New York State can 
be avoided if the amendments adopted 
herein are made effective by January 1, 
1990, The January 1990 deadline cannot 
be met if the decision on this issue is 
delayed until all issues involved in this 
proceeding are decided. This partial 
decision on the payment proposals 
should allow sufficient time to amend 
Order 2 by January 1 when the new New 
York State payment requirements 
become effective. 

State legislative actions have already 
altered the payment practices of Order 2 
handlers who are buying milk from 
producers and cooperatives. In 1981, in 
an attempt to standardize industry 
payment practices for producers and 
reduce their exposure to possible 
financial losses, the New York State 
legislature enacted a law mandating 
partial payments by milk dealers to New 
York producers for their milk deliveries 
in the first 15 days of each month. The 
New York State legislature took further 
action in 1987 to reduce the financial 
exposure of dairy farmers by 
accelerating payments to producers in 
two phases. From the law’s effective 
date through December 31, 1989, New 
York dairy farmers must be paid a 
partial payment by the 5th day of the 
following month for their milk deliveries 
in the first 15 days of the month at the 
Federal order Class II price for the 
preceding month. Final payments are 
due such producers by the 23rd day of 
the following month. Handlers regulated 
under Order 2 have been able to pay 
their producers within the present New 
York State payment schedule because 
payments to handlers from the Order 2 
producer-settlement fund are made on 
or before the 22nd. In January 1990, 
however, the New York law will require 
partial payments to be made to 
producers for their first 15 days’ 
production no later than the last day of 
the month in which the milk is received. 
The law will require final payments to 
producers to be made on or before the 
20th. As a result, it will be necessary for 
the Federal order to require payments 
from the producer-settlement fund to be 
made earlier than currently required so 
that handlers will be able to meet the 
State payment schedule. In 1983, the 
Commonwealth of Pennsylvania 
enacted payment regulations for milk 
produced by Pennsylvania dairy farmers 
that are more stringent-than the New 
York State payment requirements. 
Under the Pennsylvania regulations, 
partial payments by milk dealers are 
required by the last day of the month for 
the milk they buy from Pennsylvania 
dairy farmers during the first 15 days of 
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the month, at a rate which at least 
equals the Class II price for the 
preceding month. Final payments to 
such dairy farmers must be made by the 
18th day of the next month. 

The record shows that approximately 
70 percent of the milk pooled under 
Order 2 is produced on farms in New 
York, with approximately another one- 
quarter of the market's milk produced in 
Pennsylvania. Producers located in 
these two states, then, are responsible 
for over 90 percent of the milk pooled 
under Order 2 and have for some time 
been receiving two payments per month, 
with final payments made earlier than 
Order 2 currently requires. It is therefore 
appropriate, and likely to require only 
minimal changes in handlers’ payment 
practices, to include provisions in Order 
2 that reflect such ongoing payment 
practices by handlers. By so doing, the 
minimum payment terms will be 
extended throughout the marketplace 
and apply to all producers and handlers 
covered by Order 2. 

The various due dates specified by 
Order 2 for reports, announcements and 
payments must be established in a 
particular sequence, and within a time 
frame limited by the market 
administrator's receipt of handlers’ 
reports of receipts and utilization and 
final payments to producers. Each 
specified due date is contingent upon 
the timely completion of a prior activity. 
The time allowed for the performance of 
the required reports, announcements 
and payments must be structured to 
afford handlers a reasonable 
opportunity to comply with the 
regulations. It is necessary that the due 
dates for payments prescribed in the 
order allow adequate time for the money 
to be transferred between the different 
persons involved. Otherwise, handlers 
could be placed in the position of being 
unable to comply with the terms of the 
order simply because it is impossible to 
meet the established due dates. Since 
some of the payment steps that must 
occur between the payments mandated 
by the State laws are not addressed by 
the NYFB proposals, the schedule of due 
dates proposed by Dairylea/Eastern 
should provide Order 2 handlers a 
reasonable opportunity to comply with 
the amended order. 

The 5-day advancement (from the 25th 
to the 20th) in the due date for final 
payments by handlers to producers 
under Order 2 will merely reflect the 
minimum payment requirements that all 
handlers will be meeting under the laws 
of New York State. 

Partial and final payments by 
handlers to cooperatives collecting the 
money due their individual member 





producers should be payable two days 
prior to the date by which payments to 
individual producers must be made if 
paid by check. Proponent cooperatives 
proposed that such payments be made 
two days earlier than those to individual 
producers. The NYFB proposed that 
such payments to cooperatives be 
required on the same date payments are 
due to individual producers, as the 
current order provides. Under the New 
York law that becomes effective on 
January 1, 1990, dealers buying milk from 
cooperatives must transmit payment by 
any method whereby the cooperatives 
receive the cash or cash equivalent no - 
later than the date the payment is due or 
receive a check at least two days prior 
to that date. Under such payment terms, 
handlers are permitted to choose their 
method of payment (wire transfer or 
check), but they must make the money 
available to the cooperatives by the due 
date. If a handler pays by bank transfer, 
the funds are available to the 
cooperative immediately. However, if a 
handler pays by check, it takes at least 
two days after the check is received by 
the cooperative for the check to clear 
the banking system and for the funds to 
become available for use by the 
cooperative. 

In cases where cooperatives are 
collecting partial and final payments 
due their member producers, handlers 
paying by check should be required to 
make such payments to cooperatives at 
least two days prior to the date on 
which payments are due individual 
producers. However, if the payments are 
made in cash or cash equivalent 
(presumably by wire transfers of 
money), the handler payments would be 
due on the same date the payments are 
due to individual dairy farmers. This 
change will merely reflect the payment 
practices that will be in effect with 
regard to most of the Order 2 milk as a 
result of the New York State law, while 
allowing handlers a choice in the 
manner of payments made to 
cooperatives for their members’ milk. If 
handlers choose to make their payments 
to cooperatives by electronic transfers 
of funds, they should be able to have use 
of the funds until the date of the bank 
transfer. For the same reasons, this two- 
day provision will also apply to the 
partial payment by handlers to 
cooperative associations for milk 
purchased on the basis of class prices. 

The due dates for various other 
payments under the order must be based 
on the date for announcing the uniform 
price that is payable to producers. It is 
only after the uniform price has been 
announced by the market administrator 
that the amounts of payments due to 


and payable from the producer- 
settlement fund can be determined and 
final payments can be made to 
producers and cooperatives. 

As proposed by Dairylea and Eastern, 
the deadline for announcing the uniform 
price each month should be moved 
forward one day to the 14th. The order 
now provides that the uniform price 
must be announced by the market 
administrator on or before the 15th day 
of each month. The last time the Order 2 
uniform price was announced as late as 
the 15th day of the month was in 
January 1973. In about one-half of the 
months since that time, the uniform 
price has been announced on the 14th. 
In the other half of the months involved, 
the price was announced on the 12th 
and 13th, with one announced as early 
as the 11th. This change should, then, 
present no difficulty. 

If the uniform price is to be 
announced by the 14th of the month, it is 
reasonable to expect handlers to pay 
their producer-settlement fund 
obligations no later than the 16th. Under 
other Federal milk orders, the average 
period of time between the 
announcement of uniform prices and 
payments by handlers to the producer- 
settlement fund is 2.15 days. 

Payments to handlers by the market 
administrator from the producer- 
settlement fund should be required on or 
before the 17th day of the month. This 
payment schedule will give handlers an 
opportunity to receive their money from 
the producer-settlement fund and, in 
turn, make final payments to New York 
producers by the 20th day of the month, 
and to Pennsylvania producers on the 
18th. The dates for payments to and 
from the producer-settlement fund as 
advocated by NYFB and Farmland 
would not allow for handlers to receive 
their producer-settlement fund payment 
before being required to pay their 
Pennsylvania producers. Since only 25 
percent of the Order 2 milk is from 
Pennsylvania producers, the adverse 
economic consequences are not as large 
as in the case of the New York 
producers. Nevertheless, the proposal 
adopted herein is more equitable and 
advantageous since it avoids this 
economic dislocation with regard to 
payments to producers in both States. In 
addition, for handlers of New York 
producers’ milk, this payment schedule 
will allow 2 days for a weekend 
between the 14th and the 20th. 

Final payments by handlers to 
cooperative associations for milk 
purchased on the basis of class prices 
should be made no later than the 15th 
day of the month. Such payments cannot 
be delayed beyond that date because 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


cooperatives that are accountable to the 
poo! for the milk of their member 
producers should be paid for the milk 
they sell to processing plants before the 
cooperatives’ payments are due to the 
producer-settlement fund. Otherwise, 
the cooperatives would have to borrow 
money or use internal funds to make 
their equalization payments into the 
marketwide pool. Thus, the later dates 
advocated by NYFB and Farmland for 
such payments to cooperatives would 
create unnecessary and adverse 
economic consequences. 

The amounts deducted from the 
computation of the uniform price each 
month to effeciuate the payments to 
cooperatives for marketwide services 
would be paid by the market 
administrator to the qualifying 
organizations on or before the 20th day 
of each month. Moving the due dates of 
payments for marketwide services 
forward 5 days complements the 5-day 
advancement in the due date of final 
payments to producers. Although NYFB: 
proposed a later date, and Farmland 
supported the NYFB proposal, failure to 
change the date for this payment would 
not benefit any other handlers. Also, 
after all of the other payments required 
to be made from the producer-settlement 
fund have been disbursed, there is no 
reason for the market administrator to 
delay making this payment to qualified 
cooperatives. 

This decision decreases the amount of 
time currently allowed by Order 2 
between the announcement of the 
uniform price and the due date for final 
payments to producers. To meet these 
earlier payment deadlines, the latest 
available technologies in moving money 
from one account to another (electronic 
bank transfers) most likely will have to 
be relied upon by some handlers and by 
the market administrator. 

In addition to advancing certain 
payment and announcement dates under 
Order 2, the dates by which certain 
reports must be filed should be 
modified. As proposed by Dairylea/ 
Eastern, handler reports of milk receipts 
and utilization for the month would 
continue to be required to be received 
by the market administrator on or before 
the 10th day of the next month. The 
postmark deadline of the 8th, which the 
current order provides as an option to 
personal delivery by the 10th, should be 
eliminated because mailing.a report on 
the 8th will not assure that the report 
would be received by the 10th. 

In addition to the reports of milk 
receipts and use, handlers are required 
to file with the market administrator 
certain other supplementary information 
by the 10th of the following month 
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concerning producer additions and 
withdrawals, changes in farm operators 
and the establishment of bulk tank units. 
The additional information is needed by 
the market administrator to verify the 
correctness of the information:on the 
handler's report of receipts and 
utilization. To aid in the market 
administrator's verification of the 
handler’s reported information, ‘the 
supplementary reports also should be 
received by the 10th. 

Although the proposal by the 
cooperatives to require handlers to file 


producer payroll reports by the 25th day 


of the following month, or 5 days earlier 
than at present, was included with their 
proposals to accelerate payment dates, 
that issue should be considered. in a 
later decision. The primary effect of the 
proposed. change in the payroll reporting 
date would be to facilitate the 
computation of producer bases if the 
base plan proposal is adopted. Thus, the 
change is not needed to accommodate 
the other changes herein relating to 
payment-dates, and could impose a 
slightly heavier reporting burden on 
handlers. 

Using a receipt rather than a postmark 
basis for some reporting deadlines may 
require handlers and the market 
administrator to use new methods of 
data transmission. Data is commonly 
transferred between distant locations on 
a regular basis in the business world 
today by such means as computer 
terminals and overnight mail service. 
With widespread availability of such 
methods, handlers who are running 
close to a reporting deadline may have 
several options from which to:choose in 
communicating the required information 
to the market administrator on a timely 
basis, and in a manner prescribed by the 
market administrator. 

The primary objective of the payment 
schedule under any order is to get the 
money owed dairy farmers for their milk 
to them as quickly as possible. It is 
evident from the foregoing that the 
amendments proposed by Dairylea/ 
Eastern and adopted in this decision 
will accomplish that objective, and were 
carefully designed to ameliorate any 
adverse economic consequences to 
Order 2 handlers in complying with 
perenne obligations imposed by State 

aw. 

8. Partial payments to producers and 
to cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made for the 
purpose of further accelerating 
payments to producers. The accelerated 
payment plans propesed by ‘the National 
Farmers Organization {NFQ) for the 
New York-New Jersey order:(Order 2) 


and the Middle Atlantic order (Order 4) 
should not be adopted. 

NFO is a national cooperative 
association representing about 320 
Order 2 dairy farmers who-supply 
approximately 18 million pounds of milk 
per month for the Order 2 market. The 
cooperative association also represents 
about 30 producers who supply 
approximately 3.5 million pounds of 
milk per month for the Order-4 market. 
Three.other cooperatives (Middlebury 
Center, Cedarville Milk Producers. and 
Lowville Milk Producers) supported 
NFO's accelerated payment plan. These 
three cooperatives supply about 26 
million pounds of milk per month for the 
Order 2 market. 

The NFO proposals to amend Orders 
2 and 4 would require handlers to make 
two partial payments for the milk they 
buy from cooperative associations and 
individual dairy farmers. Also, they 
would require partial payments to:the 
producer-settlement fund. In connection 
with the implementation of its payment 
plans for Orders 2 and 4, NFO also 
proposed a complete schedule of due 
dates by which certain reports, 
announcements and payments must be 
made. 

NFO modified its proposals atthe 
hearing to provide for paying producers 
and cooperatives three times per month 
at 10-day intervals. Specifically, on or 
before the 25th day of the month Order 2 
and 4 handlers who purchase milk from 
cooperatives would be required to pay 
the associations not less than 105 
percent.of the prior month’s lowest class 
price for milk they received from such 
cooperatives during the first 15 days of 
the month. On or before the 5th day of 
the following month, handlers: would be 
required to pay cooperatives at the same 
rate for milk they received from:such 
associations during the 16th through 
25th days of the month. Final settlement 
at the uniform prices for all milk 
deliveries by cooperatives.in the 
previous month would be required of 
handlers by the 15th day of the 
following month. Handlers who buy 
milk from cooperatives on the basis of 
class prices would be required to pay 
the cooperatives 2 days earlier, by the 
13th. Handlers would be required to. pay 
for milk purchased from individual dairy 
farmers by the 27th, 7th and the 17th. 
The terms {rate of payment and 
deliveries covered) for making partial 
and final. payments to:individual 
producers would be identical with those 
provided in paying cooperatives under 
both orders. 

The NFO proposals also would 
provide that Order 2 and 4 handlers who 
had poo! obligations for the previous 


month be required to make partial 
payments of 50 percent-of their previous 
month's pool obligation into the 
producer-settlement fund on the first 
day of the next month. In connection 
with its proposals that producers and 
cooperatives supplying milk for Orders 2 
and 4 be paid three times‘eachimonth, 
NFO modified its proposals included in 
the hearing notice to require earlier due 
dates for certain reports, payments and 
announcements. In that regard, the 
reports of milk receipts and utilization 
and any supplemental information that 
must be filed with those reports would 
be required to be received by the market 
administrator by the 8th ofthe following 
month so that the uniform price can be 
computed and announced’by the market 
administrator on.or before the 12th. 
Handlers would.be.required to pay the 
money they owe to the producer- 
settlement fund by the 13th and the 
market administrator would in turn pay 
the money due handlers from such fund 
on the 14th. 

An NFO witness contended that the 
present payment terms under Orders 2 
and 4 are inequitable because they 
result in unnecessary financial exposure 
and unjustified shifting of capital 
requirements from handlers ‘to 
producers. The witness testified that 
NFO's member-dairy farmers lost 
substantial amounts of money in the 
financial defaults of two major dairy 
industry organizations (NEDCO and 
Knudsen-Foremost). Because of'these 
losses, the witness stated, NFO decided 
to study the industry's credit-structure to 
determine whether certain changes in 
practices and procedures could be 
implemented to lessen or avoid such 
losses in the future. 

The NFO witness testified that an 
analysis of its bad debt losses nationally 
showed that NFO’s dairy losses 
averaged 20-40 times more than its meat 
animal losses and 5-10 times.more than 
its losses from grain sales. He stated 
that the cooperative concluded that the 
greater dairy losses were a result of 
payment delays-on milk sales, which 
were considerably longer than those in 
connection with its meat or grain sales. 
The witness testified that the proposed 
amendments are intended to reduce the 
financial risks of dairy farmers and 
increase their cash flow. 

In support of the accelerated payment 
plan, a witness for NFO testified that 
handlers are not required'to pay 
producers for milk until a date well after 
the dairy farmer has-delivered the 
product. Proponent contended that a 
delay in payments by handlers for milk 
they have received materially increases 
the financial risks facing dairy farmers. 





He claimed that these payment delays 
increase capital requirements for dairy 
farmers who in effect are financing the 
operations of milk processors. Also, he 
said, in the event the processor's 
operation fails, dairy farmers as 
unsecured creditors suffer significant 
financial losses. 

To demonstrate the problems with the 
current delay in payments, an NFO 
witness presented an exhibit showing 
the amount of time between delivery of 
a producer’s milk and payment to the 
farmer for the milk. The data estimate 
the maximum and average financial 
exposure of dairy farmers under various 
existing and proposed payment plans. 
They also compare the variation in 
payment lag. For example, under the 
provisions of Order 2, which currently 
requires only a single payment to 
producers by the 25th of each month for 
milk delivered in the previous month, 
there is a maximum payment lag of 56 
days and an average lag of 41 days. 
Order 4 requires partial payments to 
dairy farmers for their milk deliveries 
during the first 15 days of the month on 
the last day of the month and a final 
payment for al] deliveries in the prior 
month by the 20th day of the following 
month. The Order 4 payment schedule 
results in a maximum lag of 37 days and 
an average lag of 26.9 days. 

To further illustrate the potential cost 
of delays in payments to producers, the 
NFO witness estimated the maximum 
financial exposure of producers at $212 
million and $82 million per month under 
Orders 2 and 4, respectively. These 
figures represent the maximum potential 
monetary losses by dairy farmers in the 
event of financial failure of handlers. 
Proponent indicated that these figures 
are not particularly important because it 
is unlikely that all handlers would fail at 
the same time. However, he stated, the 
numbers are noteworthy because they 
indicate the substantial amounts of 
money that producers are advancing to 
handlers each month. 

Proponent witness claimed that the 
maximum and average exposure of an 
individual producer are highly relevant 
in terms of the amount of credit a dairy 
farmer is extending and thus the 
financial risk involved for each such 
person. Because of the differences in 
payment lags under the two orders, the 
witness said, the maximum financial 
exposure of an average producer was 
$14,371 under Order 2 and $12,761 under 
Order 4. He also stated that the average 
financial exposure per dairy farmer 
reflects the amount of additional capital 
required per farm because of the 
delayed payment system. He estimated 
that the average exposure per producer 


is $10,522 under Order 2, and $9,277 
under Order 4. 

A witness for NFO also contended 
that because of higher milk prices and 
costs of capital, dairy farmers have been 
facing ever-increasing costs and risks 
because of the time lag in milk 
payments. He claimed that such costs 
and risks have increased over the years 
due to the decline in the number of 
plants and producers. The witness 
testified that with fewer plants, the 
volume per plant has increased and the 
monetary consequences to producers 
resulting from a single plant's failure 
have increased also. Similarly, he 
stated, as the number of producers 
supplying the Order 2 and Order 4 
markets has declined over the years, the 
exposure per producer has increased. 
Proponent claimed that as these trends 
continue in the future, payment delay 
will become more of a problem for dairy 
farmers. 

According to an NFO witness, NFO 
changed its payment schedule for its 
dairy farmer members in the Minnesota- 
Wisconsin area from twice each month 
to three times per month in January 
1987. He stated that at the same time 
NFO started paying its producers three 
times each month, the cooperative 
association initiated a program of billing 
its customers and collecting the money 
from its sales of milk on an accelerated 
basis so that the cooperative would 
have the money to pay its member- 
producers. Processors buying milk from 
NFO were permitted to choose a three- 
payment or a two-payment per month 
system. According to the witness, the 
purpose of both payment systems was to 
accelerate the flow of money from 
processors who use the milk to dairy 
farmers who produce and deliver the 
milk to dealers for processing. 

The NFO witness testified that NFO 
introduced its accelerated payment 
program in the states of New York, New 
Jersey and Pennsylvania in October 
1987. Milk produced by NFO member- 
producers in these states is regulated 
under either Order 2 or Order 4. The 
witness stated that under the 


‘association's payment program for the 


Northeast, producers receive a partial 
payment for their deliveries in the first 
10 days of the month by the 25th day of 
the month and receive an additional 
partial payment for shipments during the 
next 10 days by the 5th day of the 
following month. Final payment to 
producers is made not later than the 
18th day of the month for all milk 
delivered in the previous month. 
According to the witness, NFO 
expanded its accelerated payment 
program to cover producers delivering 
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milk under the New England order 
(Order 1) in January 1988. Since that 
time, he said, all of NFO’s producers 
have been covered by some type of 
accelerated billing, collection and 
payment program. 

The NFO representative stated that 
several other Order 2 handlers currently 
pay some producers more than twice a 
month. He testified, however, that these 
handlers do not follow the same 
payment patterns as those adopted by 
NFO. Altogether, the witness estimated 
that less than 5 percent of the more than 
21,000 producers whose milk is pooled 
under Orders 2 and 4 are currently being 
paid more frequently than twice per 
month. 

Testimony was received from 19 
individual dairy farmers in support of 
NFO’s payment proposal. The producers 
stated that more frequent payments 
allow them to take advantage of 
discounts offered by their suppliers and 
to make loan payments earlier, thereby 
reducing their interest costs. The dairy 
farmers also supported the payment 
plan because of the assurance they felt 
it offered of payment for their milk 
deliveries in the event of handler failure. 
In addition, 56 dairy farmers submitted 
nearly identical letters supporting the 
proposals on the basis that dairy 
farmers do not receive the same credit 
terms that they are required to extend to 
the buyers of their milk. 

A witness for a national association 
of milk processors and witnesses for 
associations of New York State and 
Pennsylvania milk processors testified 
in opposition to NFO's payment 
proposal. In addition, testimony from 
several individual handlers, including 
one cooperative association, was 
received opposing the proposal. Briefs 
filed on behalf of five other proprietary 
handlers, another cooperative 
association, and another national 
association of regulated handlers also 
opposed adoption of the NFO proposal. 

Opponents of the proposal argued that 
adoption of the proposal to require that 
dairy farmers whose milk is pooled 
under Orders 2 and 4 be paid earlier and 
more frequently is unnecessary for the 
security of those producers. The witness 
representing New York State Dairy 
Foods, Inc., a trade association of milk 
handlers, stated that the New York State 
Milk Control and Milk Producers 
Security Fund Act of 1987 protects 
producers for 43 days’ milk, while the 
maximum exposure of dairy farmers 
under New York State’s current 
payment requirements is 39 days. He 
noted that dealers must post bonds for 
43 days’ milk or participate in the Milk 
Producers’ Security Fund by paying 1.5 
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cents per hundredweight of the milk 
they handle in addition to:postinga 
bond for 13 days’ milk. According to'the 
witness, the balance in the fund is over 
$3.8 million, and ‘the law provides for a 
loan from the State if a default 
exceeding the amount of the fund were 
to occur. The witness observed that over 
71 percent of the milk pooled under 
Order 2 is produced in New York State, 
and that the dairy farmers who produce 
that milk are fully protected from 
handler defaults by the New York State 
law He also stated that under the State 
law, producers are already receiving 
partial payments which are not required 
under Order 2, and earlier final 
payments. 

A representative of the Association of 
Pennsylvania Milk Dealers stated that 
the association’s members buy about 50 
percent of the milk produced in 
Pennsylvania, and sell about 90:percent 
of the fluid milk sold in the State. He. 
testified that 63 percent of the producer 
milk pooled under Order 4 is produced 
in Pennsylvania. The witness explained 
that under Pennsylvania's Milk Producer 
Security Act, handlers may choose to 
- post a bond that covers 30.days of the 
handler's milk receipts, or post a bond 
ensuring payment for 12 days’ receipts 
and pay 2 cents per hundredweight of 
milk handled ‘to the security fund. He 
stated that over 98 percent of the Order 
4 milk produced in Pennsylvania is 
covered by the 30-day bond provision. 
In addition, the witness stated, Order 2 
handlers buying milk produced in 
Pennsylvania must post bonds to ensure 
payment for that milk. 

A spokesman for the Milk Industry 
Foundation (MIF) and the International 
Ice Cream Association testified against 
NFO's payment proposals on the basis 
of the financial and administrative 
burden such a plan would place on 
those organizations’ members who are 
regulated under Orders 2 and’4. The 
witness stated that the organizations’ 
members operate 750 processing plants 
accounting for 80 percent of the fluid 
milk products distributed on routes in 
the United States and 85 percent:of the 
U.S. frozen dessertindustry. The MIF 
representative stated that adoption of 
the NFO proposals would create a 
significant cash flow strain and financial 
burden for handlers that would be borne 
eventually by consumers. He explained 
that handlers’ accounts receivable | 
generally run 25-40 days on most 
commercial accounts, with schools and 
state institutions usually on a longer, 60- 
90-day payment schedule. As a 
consequence, the witness said, handlers 
would have ‘to pay producers before the 
handlers receive payment. 


The MIF spokesman ‘estimated ‘the 
cost of the proposed payment schedule 
to Order 2 handlers as-an additional 
$321,000 in April 1988, or‘an increase of 
3.3 cents _per hundredweight in the cost: 
of raw milk. He stated that adoption of 
the proposals would require a 15- 
million-pound-per-month Order 2 
handler to pay out $823,500 eight days 
earlier than at present to meet the 
proposed first partial payment date, and 
$550,000 16 days earlier to meet the 
proposed second partial payment date. 
Further, he said, the proposal to require 
partial payments to the producer- 
settlement fund would cause Order 2 
handlers to pay $1.8 million 20-days 
earlier'each month, while Order 4 
handlers ‘would have to'pay $1.7 million 
14 days earlier. The MIF witness 
projected that these increases would 
result in added costs of $3.7 million per 
year to New York-New Jersey 
consumers, and $1.7 million to Order 4 
consumers. 

The MIF witness estimated that the 
additional cost of issuing 3 checks each 
month to producers could amount to as 
much as 1 cent per hundredweight. 
However, he noted, cooperatives could 
not be required to pay their dairy farmer 
members with any more frequency than 
they do at present. As a result, he 
stated, cooperative associations with 
processing and manufacturing 
operations would gain a significant 
advantage over proprietary processors. 
The witness also pointed out that 
handlers in unregulated areas and those 
regulated under other marketing orders 
would not be required to pay producers 
three times per month, and'thereby 
would have a competitive advantage. 
Manufacturing handlers, he maintained, 
would be competitively disadvantaged 
nationally, since most orders require 
only two payments per month. 

The MIF spokesman testified that 
while handlers generally are able to 
obtain credit less expensively than 
producers, the extent of the added cost 
burden to handlers under NFO’s 
accelerated payment proposal would be 
more than the gain to producers. He 
expressed the opinion that the “cost of 
money” to producers as.a result of 
having to wait forpayment for their milk 
is reflected in the Minnesota-Wisconsin 
price series which reflects prices ‘paid to 
producers of unregulated Grade B milk 
in the upper midwest and which, over 
time, reflects the cost of producing milk. 

While most of the individual handlers 
who testified or submitted briefs agreed 
that adoption of more frequent and 
earlier payments to _preducers would 
cause them severe cash-flow problems, 
a number of them also argued that the 


BEST COPY AVAILABLE 


NFO proposals would increase their 
administrative costs of issuing checks to 
producers by at least‘50 percent. An 
NFO-witness had ‘testified that the cost 
of issuing each extra check is 
approximately 70 cents. 

The operators of two proprietary pool 
plants regulated under Order 2.testified 
that handlers currently have the option 
of paying producers more frequently 
than twice per month but may choose, 
instead, to offer premium payments to 
producers: Both handlers stated that 
more frequent payments to producers 
should remain. an option to be 
negotiated between a handler and the 
producers or cooperative associations 
from which the handler obtains milk. 
One of the handlers expressed his 
opinion that producers currently are 
compensated for extending credit to 
handlers by receiving over-order prices 
for their milk. 

Another handler argued that the 
partial payment rate of 105 percent of 
the previous month's lowest class price 
would be too high in some.months,.and 
may result in overpaying producers who 
quit in the middle of month. Another 
problem he foresaw would be having to 
issue a final check containing negative 
adjustments for portions. of the month. 
The handler pointed out that in every 
month of 1987, 105 percent-of the 
previous month's Minnesota-Wisconsin 
price represented over 90 percent of the 
order's blend price, and exceeded the 
blend price in May and June 

He explained that the high percentage 
of Class Hl use in Order 2 results ina 
blend price that is likely to be exceeded 
by 105 percent of the previous month’s 
lowest‘class price. 

Representatives of two cooperative 
associations argued that the NFO 
proposal would disrupt marketing 
conditions in the ove:lapping milkshed 
between Orders] and 2, and would not 
allow enough time for handlers to file 
reports of receipts and utilization, or for 
the different payments ‘to. be made ‘to 
cooperative associations’ into and. out of 
the producer-settlement fund, and by 
handlers to producers. The cooperatives 
pointed out that their members are 
protected from 'some of the risks of 
handler defaults by a sharing of risk, 
management's monitoring-of handlers 
financial condition, and ‘the practice of 
disconfinuing deliveries:of milk to poor- 
risk'handlers, or insisting‘on payment-on 
delivery Consequently, they stated, 
their memberships do not support the 
NFO proposal. One: cooperative witness 
objected that the requirement that 
handlers having obligations to the 
producer-setflement fund in the previous 
month:pay a partial payment 'to the fund 
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on the first day of the next month 
discriminates against handlers with a. 
percentage of Class I use above the 
average for the marketwide pool. The 
cooperative spokesman explained that 
the cooperative pays into the pool for 
some months, and draws money out in 
others. With such a requirement, he 
stated, the cooperative may have to pay 
into the fund on the basis of the prior 
month's obligation, and then wait two 
weeks to get its money back if the 
cooperative were drawing money out of 
the pool during the current month. As a 
result, the spokesman said, the 
cooperative would lose the use of its 
members’ money and interest during 
that period. 

NFO’s proposals to accelerate 
producer payments to three times per 
month on earlier dates should not be 
adopted. There is little testimony or 
evidence in the record of this proceeding 
to indicate that the concerns expressed 
by NFO to support adoption of its 
accelerated payment proposals have 
any substantive basis. Also, the record 
indicates very little producer support for 
the proposed amendments, with a broad 
base of handler opposition to their 
adoption. 

One of the major concerns addressed 
by NFO was the producer payment lag 
and resulting financial exposure of dairy 
farmers, particularly under Order 2, 
which does not provide for partial 
paythents to producers. However, NFO’s 
use of payment dates required by Order 
2 to contrast the current payment lags to 
producers with those resulting from 
NFO’s proposals distorts the actual 
payment situation of producers by 
ignoring the payment requirements 
legislated by the States of New York 
and Pennsylvania These State laws 
were enacted for the same reasons given 
by NFO to support adoption of three 
payments per month to producers, 
namely to improve dairy farmers’ cash 
flow and reduce their exposure to risk of 
financial losses. Although the milkshed 
for the Order 2 market covers a 7-state 
area, over 97 percent of the market's 
total milk production is produced on 
farms in New York and Pennsylvania. 

While Order 2 currently requires only 
a single payment by handlers to dairy 
farmers on the 25th day after the end of 
each month, the States of New York and 
Pennsylvania have adopted legislation 
which provides for earlier and more 
frequent payments to producers and 
establishes security funds to ensure that 
handlers’ financial failures will not 
result in nonpayment to dairy farmers. 

Since 1978, there have been seven 
bankruptcies by handlers regulated 
under 2. The most recent and certainly 
the most significant in terms of the 


amount of money involved would be the 
bankruptcy of the Northeast Dairy 
Cooperative Federation, Inc. (NEDCO), 
which occurred in 1985. The record 
shows that NEDCO owed about $1 
million to the producer-settlement fund 
and $21 million to dairy farmers at the 
time it filed for bankruptcy protection 
from its creditors. Although some of the 
money was later recovered, dairy farmer 
losses were substantia]. The adverse 
financial impact of NEDCO and other 
handler bankruptcies on dairy farmers 
prompted New York State legislators to 
advance the payment dates for New 
York producers in order to limit the 
exposure of the Producer Security Fund 
and see that dairy farmers receive their 
money on a more timely basis. 

In 1987, New York State took action to 
reduce the financial exposure of dairy 
farmers and improve their cash-flow 
position by accelerating payments to 
dairy farmers in two phases. Under the 
1987 law, the dates of payments to dairy 
farmers were moved forward to reduce 
the payment lag and financial exposure 
of such persons. From that law's 
effective date on November 27, 1987, 
until December 31, 1989, New York dairy 
farmers must be paid a partial payment 
by the 5th day of the following month 
for their deliveries in the first 15 days of 
the prior month. Final payments to such 
producers must be made by the 23rd day 
of the next month. After January 1, 1990, 
New York producers must be paid by 
the last day of the month for their 
deliveries during the first 15 days of the 
month with final payments due by the 
20th day of the following month. 

In addition to mandating partial 
payments and advancing the payment 
dates for New York dairy farmers, the 
New York legislature imposed further 
requirements on milk dealers to enhance 
the payment security for New York 
dairy farmers in cases of payment 
default. Under the Milk Control and 
Milk Producer Security Fund Act of 
1987, milk dealers are required to post a 
bond covering 43 days of their milk 
receipts from dairy farmers or 
participate in the Milk Producer Security 
Fund. Dealers who choose to pay into 
the security fund are assessed 1.5 cents 
per hundredweight on all milk 
purchased from dairy farmers each 
month and also must post a bond for 13 
days’ worth of milk receipts. Therefore, 
under either arrangement, a handler 
buying milk from New York dairy 
farmers is required to provide a bonding 
contract with an insurance company or 
bank guaranteeing payment for 
producers’ milk receipts. Any losses not 
covered by bonding or the security fund 
may be paid off through a loan from the 
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State to the security fund, as provided 
for by the law. 

The record also indicates that the 
States of New Jersey, Massachusetts 
and Vermont also provide security 
programs to protect dairy farmers if the 
persons buying their milk are unable to 
pay them. 

The Pennsylvania State Legislature 
enacted earlier final payment dates for 
Pennsylvania dairy farmers after a 
major dairy bankruptcy in 1983. Under 
Pennsylvania law, final payments to 
Pennsylvania producers are due by the 
18th day of the following month (2 days 
earlier than under New York law). The 
Pennsylvania Legislature also enacted a 
law entitled the “Milk Producers 
Security Act.” The law requires that 
dairy farmers and cooperatives receive 
prompt payments from milk dealers and 
handlers. It also is intended to protect 
dairy farmers against losses resulting 
from nonpayment for milk because of 
defaults by purchasers. Under the 
Pennsylvania law, a milk dealer has the 
option of posting a bond for an amount 
which covers 30 days of milk receipts, or 
posting a bond covering 12 days’ worth 
of milk and paying 2 cents per 
hundredweight into the security fund 
each month. If an Order 2 milk dealer 
buys milk produced in Pennsylvania, he 
must file a bond with the Pennsylvania 
Milk Marketing Board. 

The Order 4 milkshed covers the 
States of Delaware, Maryland, 
Pennsylvania, Virginia, New Jersey and 
West Virginia. Of these States, New 
Jersey and Pennsylvania, which 
represent 65 percent of the Order 4 milk 
supply, have security laws to protect the 
financial status of dairy farmers when a 
handler buying their milk is unable to 
pay them. 

As indicated, the recent legislation in 
New York and Pennsylvania advancing 
the payment dates and updating the 
security laws have strengthened the 
financial positions of dairy farmers 
under both Orders 2 and 4. About 84 
percent of the milk priced under these 
two orders is produced in New York and 
Pennsylvania. 

The changes in the Order 2 payment 
provisions adopted under Issue No. 7 in 
this partial decision were designed and 
proposed to accelerate payments to 
producers and ameliorate adverse 
economic consequences caused by 
differences between the order payment 
obligations of Order 2 handlers with the 
terms of payment required under New 
York and Pennsylvania State law In 
addition, the adopted changes in the 
Order 2 payment dates will also bring 
Order 2 into conformity with other 
nearby Federal orders. The changes will 





result in comparable exposure to 
financial risk and in similar rates of 
cash flow for dairy farmers whose milk 
is pooled under Orders 1, 2, and 4. For 
instance, the amended Order 2 payment 
provisions will reduce the maximum 
number of days of milk production for- 
which dairy farmers have not received 
payment from 56 to 37, which is the 
same maximum financial exposure of 
dairy farmers supplying milk for Orders 
land 4. Similarly, these changes also 
reduce the average financial exposure of 
producers under Order 2 from 41 days to 
27 days, which is identical with the 
average exposure under the Order 4 
payment provisions and 2.3 days’ less 
financial exposure than under the 
payment terms of Order 1, which 
provides a later date for partial 
payments. 

At the hearing, there was 
considerable discussion about the 
importance of applying uniform terms 
and provisions to handlers regulated 
under the three Northeast orders. 
Several witnesses acknowledged the 
significance of this consideration. 
However, even though an NFO witness 
testified that the cooperative had 
implemented its accelerated billing, 
collection and payment program in the 
Order 1 market, the cooperative did not 
propose that the Order 1 payment 
provisions be amended in a manner 
similar to those proposed for Orders 2 
and 4 so that uniform payment 
provisions would be applicable under all 
three orders in the northeast region. 

The milksheds for the Order 1 and 2 
markets overlap extensively in New 
York State. For instance, market data for 
December 1987 show that in 24 such 
New York counties there were 1,292 
producers supplying milk for Order 1 
handlers and 3,881 dairy farmers 
shipping milk to Order 2 handlers. The 
record indicates that dairy farmers 
whose milk has been marketed under 
Order 2 are solicited regularly by 
proprietary handlers and cooperatives 
from Order 1. Adopting different 
minimum terms for paying producers 
under these two orders would only 
intensify the competition for dairy 
farmers and complicate the procurement 
problems of regulated handlers. 

Many of the handlers who would be 
required to make.earlier and more 
frequent payments to producers and to 
the producer-settlement fund if NFO'’s 
proposal were adopted expressed 
vigorous opposition to the proposed 
amendments. Handlers objected 
primarily to the impact of the proposal _ 
on their own cash-flow position, and on 
the cost of preparing and issuing extra 
checks. Milk handlers, like dairy farmers 


and any other business entities, are not 
immune to cash-flow problems. 
Handlers’ largest customers are 
supermarket chains, for whose business 
they must compete with other handlers. 
One of the elements of such competition 
is apparently the terms of payment 
required by the handler. Other major 
customers are school districts and 
institutions which, according to the 
record, often pay for the milk they 
receive as many as 60-90 days later. 

The extra costs required of handlers 
to implement the proposed payment 
plan would place them at a significant 
disadvantage in competing with 
unregulated handlers and with handlers 
regulated under other orders. In addition 
to the potential for handlers’ cash flow 
problems, the administrative cost of 
adopting NFO’s proposed payment plan 
(70 cents per check, according to NFO's 
experience) is clearly not insignificant. 
Further, the record indicates that the 
costs of such a plan to handlers would 
be expected to exceed its benefits to 
producers. 

According to the record, handlers can, 
and some do, choose to pay their 
producers more frequently than the 
States of New York and Pennsylvania 
currently require. These payment 
arrangements apparently are part of, or 
instead of, premium payments to 
producers, and are negotiated between a 
handler and the producers or 
cooperatives supplying milk to the 
handler. Handlers should continue to be 
free to explore and adopt such payments 
arrangements independently, as NFO 
did, without having the substantial 
burdens of a more-frequent-payment 
plan imposed on them. Therefore, for 
these reasons alone, the NFO proposals 
should not be adopted. 

A further argument against adoption 
of NFO’s payment proposals is the lack 
of widespread producer support for their 
adoption. Except for the three 
cooperatives identified earlier as 
supporters of NFO's plan for accelerated 
payments to producers, no other 
producer groups testified in favor of the 
three-times-per-month payment plan. A 
spokesman for Dairylea and Eastern 
Milk Producers cooperatives, which 
represent more than 30 percent of the 


‘Order 2 producers, stated that the 


Boards of Directors of these two 
organizations reviewed the terms of 
NFO's proposed payment plan with their 
members and found no support among 
their members for such a payment plan. 
The Pennmarva Dairymen’s Federation, 
which represents about 90 percent of the 
producers supplying milk for Order 4, 
took no position with respect to the NFO 
payment plan. ~ 
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NFO and the three cooperative 
associations that supported the 
accelerated payment proposals 
represent less than 4 percent of the milk 
pooled under Order 2, while NFO 
represents less than 1 percent of the 
milk pooled under Order 4. Dairylea and - 
Eastern Milk Producers, cooperative 
associations representing about 30 
percent of Order 2 producers opposed 
adoption of the proposals. No producer 
groups supplying the Order 4 market, 
other than NFO, supported the 
proposals. Although a number of 
individual dairy farmers indicated their 
support for more frequent payments to 
producers in testimony at the hearing 
and in letters submitted to the 
Department after the hearing, these 
producers represent only a very small 
percentage of the producers who would 
be affected by adoption of the 
proposals. It is evident that broad 
general support for NFO's payment 
proposals has not been shown at this 
time. 

A motion for sanctions against NFO 
was filed with the post-hearing brief 
submitted on behalf of Kraft, Inc., Pollio 
Dairy Products Company and Friendship 
Dairy The request was attached to a 
copy of an advertisement placed by 
NFO in a New York magazine or 
newspaper targeted at a rural audience. 
The advertisement urged producers to 
file letters with the Hearing Clerk in 
support of NFO’s proposals, and 
provided a form letter suitable for filing, 
with blanks where individual 
information could be filled in. The 
proprietary handlers’ motion for 
sanctions is apparently based on alleged 
misrepresentations of the record 
contained in the advertisement as 
examples of the benefits to be-gained 
through adoption of the proposals. The 
motion fails to indicate what type of 
sanction is requested and fails to note 
any provision of the applicable Rules of 
Practice-which authorize or require a° - 
sanction. 

Any person, whether or not a 
participant at a formal rulemaking 
hearing, is always free to file a brief-or 
similar document in a timely fashion 
after the hearing. However, under the 
applicable Rules of Practice “Factual 
material other than that adduced at the 
hearing or subject to official notice shall 
not be alluded to therein, and, in any 
case, shall not be considered in the 
formulation of the marketing agreement 
or marketing order.” (7 CFR 900.9(b)). 
Consequently, all timely received briefs 
and letters were filed and considered 
but all factual material therein which 
was not “adduced at the hearing or 
subject to official notice” was not 





considered in reaching this decision. As 
noted, the NFO proposals have not been 
adopted based on the record of this 
proceeding. In view of these 
circumstances, it is considered 
unnecessary to act on the motion for 
sanctions. It is curious to note, however, 
that this advertisement, which 
apparently was made widely available 
to dairy farmers in a number of different 
publications throughout the milksheds of 
both Order 2 and Order 4, and which 
made communications to the Hearing 
Clerk as effortless as possible, drew 
responses from only 56 of the 
approximately 21,000 dairy farmers who 
would be affected by the proposed 
changes in the orders’ payment 
provisions. 


Rulings on Proposed Findings and 


Conclusions 


Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 


General Findings 


The findings and determinations 
hereinafter set forth supplement those 
ihat were made when the New York- 
New Jersey order was first issued and 
when it was amended. The previous 
findings and determinations are hereby 
ratified and confirmed, except where 
ihey may conflict with those set forth 
herein. 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 


amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held. 


Recommended Marketing Agreement 
and Order Amending the Order 


The recommended marketing 
agreement is not included in this 
decision because the regulatory 
provisions thereof would be the same as 
those contained in the order, as hereby 
proposed to be amended. The following 
order amending the order, as amended, 
regulating the handling of milk in the 
New York-New Jersey marketing area is 
recommended as the detailed and 
appropriate means by which the 
foregoing conclusions may be carried 
out. 


List of Subjects in 7 CFR Part 1002 


Milk marketing orders, Milk, Dairy 
products. 


PART 1002—[ AMENDED] 


1. The authority citation for 7 CFR 
Part 1002 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. In § 1002.22 Additional duties of the 
market administrator, paragraph (m)(2) 
is amended by changing “15th” to 
“14th”. 

3. In § 1002.30 Reports of receipts and 
utilization, the introductory text is 
revised to read as follows: 


§ 1002.30 Reports of receipts and 
utilization. 


Each handler, except a handler 
receiving own farm milk and not 
required to be listed pursuant either to 
§ 1002.11 or § 1002.12, shall report each 
month to the market administrator for 
the preceding month in the manner and 
on the forms prescribed by the market 
administrator with respect to each pool 
plant, partial pool plant, pool unit or 
partial pool unit operated by such 
person, the information set forth in 
paragraphs (a) through (d) of this 
section. Such report shall be physically 
received at the office of the market 
administrator no later than the close of 
business on the 10th day of the month. 
Other information required to be 
reported no later than the 10th of the 
month pursuant to §§ 1002.25 and 
1002.31 must also be physically received 
by the market administrator no later 
than the 10th day of the month. 


* * * * * 
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4. In § 1002.50a Class prices, the 
introductory text is revised to read as 
follows: 


§ 1002.50a Class prices. 


For pool milk received during each 
month from dairy farmers or cooperative 
associations of producers, each handler 
shall pay per hundredweight not less 
than the prices set forth in this section, 
subject to the differentials and 
adjustments in §§ 1002.51 and 1002.81. 
Any handler who purchases or receives 
milk during any month from a 
cooperative association of producers but 
does not operate the plant or unit 
receiving this milk from producers shall 
pay the cooperative association on or 
before 2 days before the last day of the 
month if paid by check, or the last day 
of the month if paid in cash or cash 
equivalent, at not less than the lowest 
class price pursuant to this section for 
the preceding month for milk received 
from such cooperative during the first 15 
days of the month, and shall pay the 
cooperative association on or before the 
15th day of the following month the 
balance due for milk received during the 
month from such cooperative at not less 
than the class prices pursuant to this 
section subject to the differentials and 
adjustments set forth in §§ 1002.51 and 
1002.81 applicable at the plant at which 
the milk is first received from the 
cooperative association. Such payments 
to a cooperative association shall be 
deemed not to have been made until the 
payments have been received by the 
cooperative association. 


* * * * * 


5. In § 1002.80 Time and rate of 
payments, paragraphs (a) through (f) are 
redesignated as paragraphs (b) through 
(g), a new paragraph (a) is added, and _~ 
newly redesignated paragraphs (6) 
introductory text and (c) are revised to 
read as follows: 


§ 1002.80 Time and rate of payments. 


(a) On or before the last day of the 
month, each handler shall make 
payment to each producer for milk 
received from such producer during the 
first 15 days of the month at not less 
than the lowest class price for the 
preceding month. 

(b) On or before the 20th day of the 
month, each handler shall make 
payment, pursuant to paragraphs (c), (d), 
(e), (f) and (g) of this section, to each 
producer for the balance due for all milk 
received from such producer during the 
preceding month at not less than the 
uniform price for such month, subject to 
the following adjustments: 


* * * * * 
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(c) Upon receipt of a written request 
from a cooperative association which 
the market administrator determines is 
authorized by its producer-members to 
collect payment for their milk, each 
handler, on or before 2 days before 
payments are due to individual 
producers if paid by check, or the same 
day such payments are due to individual 
producers if paid in cash or cash 
equivalent, shall pay the cooperative 
association for milk received during the 
month from the producer-members of 
such association an amount equal to not 
less than the total amount otherwise due 
such producer-members as determined 
pursuant to paragraphs (a) and (b) of 
this section. 


* * * * * 


§ 1002.85 [Amended] 

6. § 1002.85 Payments to the producer- 
settlement fund, is amended by changing 
the language “the 21st” to “the 16th”. 


§ 1002.86 [Amended] 

7. In § 1002.86 Payments out of the 
producer-settlement fund, paragraph (a) 
is amended by changing “the 22nd” to 
“the 17th, and paragraph (b) is amended 
by changing “the 25th” to “the 20th”. 


§ 1002.89 [Amended] 

8. In § 1002.89 Cooperative payments 
for marketwide services, paragraph 
(f)(1) is amended by changing “25th” to 
“20th”. 

Signed at Washington, DC, on September 
20, 1989. 

Daniel Haley, 
Administrator. 2 
[FR Doc. 89-22621 Filed 9-25-89; 8:45am] 


BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 2 
RIN 3150-AD27 


Procedures Applicable to Proceedings 
for the Issuance of Licenses for the 
Receipt of High-level Radioactive 
Waste at a Geologic Repository 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Proposed rule. 


SUMMARY: The Nuclear Regulatory 
Commission is proposing to amend its 
Rules of Practice for the licensing 
proceeding on the disposal of high-level 
radioactive waste at a geologic 
repository (HLW proceeding). The 
proposed revisions are intended to 
facilitate the Commission's ability to 


comply with the schedule for the 
Commission's decision on the 
construction authorization for the 
repository contained in Section 114(d) of 
the Nuclear Waste Policy Act, while 
providing for a thorough technical 
review of the license application and the 
equitable treatment of the parties to the 
hearing. For the HLW proceeding, the 
proposed rule would establish a new 
standard for the admission of initial 
contentions, would define “late 
contentions” as any contention 
proposed after the initial contentions 
were submitted, would require parties to 
present direct testimony on contentions, 
would establish a compulsory hearing 
schedule, and would eliminate sua 
sponte review by the Commission's 
adjudicatory boards. The Commission is 
also proposing a change to the 
regulations to clarify that the LSS 
Administrator's periodic evaluation of, 
and written report on, DOE's 
compliance with the LSS requirements 
will be circulated to potential parties 
who must timely file any objections they 
may have to the Administrator’s 
evaluation or risk waiving such 
objections. In addition, the Commission 
is proposing to amend its regulations to 
clarify its authority to designate a 
presiding officer to resolve disputes 
during the period prior to receipt of a 


formal application for construction of 


the high-level waste repository. The 
proposed amendments would also 
clarify that the Commission will specify 


the jurisdiction of the presiding officer in 


designating the presiding officer 
pursuant to these amendments. 


DATES: The comment period expires 
November 27, 1989. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration is given only for 
comments filed on or before that date. 


ADDRESSES: Submit written comments 
to: Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington DC 20555, Attention: 


Docketing and Service Branch. Copies of 


comments received may be examined at 
the NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC. 


FOR FURTHER INFORMATION CONTACT: 
Bradley W. Jones, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington DC 20555, 
Telephone: 301-492-1637. 


SUPPLEMENTARY INFORMATION: 


Background 


In the final rule on the Licensing 
Support System (LSS), promulgated on 
April 24, 1989 (54 FR 14925), the 
Commission added a new Subpart J to 
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10 CFR Part 2 which establishes the 


basic procedures for the HLW licensing 
proceeding, including the use of the LSS 
in the proceeding. As the Commission 
noted in the Supplementary Information 
to this rule-- 

* * * the Commission is committed to do 
everything it can to streamline its licensing 
process and at the same time conduct a 
thorough safety review of the Department of 
Energy's application to construct a high-level 
waste repository. The negotiators to this 
rulemaking have made a number of 
improvements to our existing procedures. 
However, more improvements may be 
necessary if the Commission is to meet the 
tight licensing deadline established by the 
Nuclear Waste Policy Act of 1982, as 
amended. By publishing this rule, the 
Commission is not ruling out further changes 
to the rules contained in the negotiated 
rulemaking. 54 FR 14925, 14930. 


Accordingly, the Commission has 
evaluated the need for any further 
modifications to the procedures for the 
HLW proceeding. This evaluation has 
focused on the need to modify or 
supp:ement, through rulemaking or other 
procedural mechanisms, the provisions 
contained in the new Subpart J. The 
objective of the proposed revisions is to 
enable the Commission to conduct the 
HLW licensing proceeding in the most 
efficient manner possible and to 
facilitate compliance with Section 114(d) 
of the Nuclear Waste Policy Act, as 
amended, which requires the 
Commission to make a decision on the 
issuance of the construction 
authorization for the repository within 
three years after the submission of the 
DOE license application, while still 
providing for a thorough technical 
review of the license application and 
equitable participation in the HLW 
proceeding by affected parties. For the 
HLW proceeding, the proposed rule 
would establish a new standard for the 
admission of initial contentions, would 
define “late contentions” as any 
contention proposed after the initial 
contentions were submitted, would 
require parties to present direct 
testimony on contentions, would 
establish a compulsory hearing 
schedule, and would eliminate sua 
sponte review by the Commission's 
adjudicatory boards. 

In conducting its evaluation of the 


need for further changes to the HLW 


licensing process, it has come to the 
Commission's attention that there is 
some question as to whether the ‘ 
Commission is required to use a three 
member Licensing Board to resolve 
disputes during the pre-license 
application phase of the HLW 
proceeding. It was never the 
Commission’s intention that it have less 
flexibility for resolving disputes during 





the pre-license application phase of the 
HLW proceeding than exists for other 
NRC licensing proceedings. Accordingly, 
the Commission is proposing 
clarifications to the regulations to 
provide the Commission with the same 
options for resolution of disputes during 
the pre-license application phase of the 
HLW proceeding as exist in other NRC 
licensing actions. 


The Proposed Rule 


Standards for initial contentions 
(§ 2.1014) 


On August 11, 1989, the Commission 
promulgated a final rule amending the 
provisions of general applicability in 
Subpart G of the Commission's Rules of 
Practice (‘final rule on regulatory 
reform"). 54 FR 33168. The final 
regulatory reform rule addresses 
standards for the admission of 
contentions (§ 2714), the elimination of 
unnecessary discovery against the 
parties (§ 2.740), the discretionary use of 
cross-examination plans (§ 2.743), 
motions for summary disposition 
(§ 2.749) and limitations on intervenors 
filings of proposed findings (§ 2.754) and 
appeals (§ 2.762). Section 2.1000 of 
Subpart J cross-references those 
sections of general applicability in 
Subpart G that will continue to apply to 
the HLW licensing proceeding. As such, 
all but one of the provisions in the final 
regulatory reform rule - § 2.714, which 
requires contentions to show that “a 
genuine dispute exists on a material 
issue of law or fact” - will automatically 
’ apply to the HLW proceeding. However, 
Subpart J contains a new provision on 
contentions, § 2.1014, and § 2.714 would 
therefore not apply to the HLW 
proceeding. Consequently, the proposed 
revisions to Subpart J would amend 
§ 2.1014 to incorporate a similar 
standard for contentions to that 
contained in § 2.714 of the final 
regulatory reform rule. 

The proposed amendments to 10 CFR 
2.1014 would raise the threshold for the 
admission of contentions to require the 
proponent of the contention to supply 
information showing the existence of a 
genuine c.spute with the applicant on a 
material issue of law or fact. The 
contention must be supported by a 
concise statement of the alleged facts or 
expert opinion, together with specific 
sources and documents of which the 
petitioner is aware, which will be relied 
on to establish the facts or expert 
opinion. This requirement does not call 
upon the intervenor to make its case at 
this stage of the proceeding, but rather 
to indicate what facts or expert opinion, 
be it one fact or many, of which it is 
aware at this point in time which 


provide the basis for its contention. 
Absent a showing that there is a genuine 
dispute on a material issue of fact or 
law,-the contention will not be admitted. 
Under the proposed amendments, 
admission of a contention may also be 
refused if it is determined that the 
contention, even if proven, would be of 
no consequence in the proceeding 
because it would not entitle the 
petitioner to relief. Finally, the proposed 
amendments would provide that a 
contention raising only an issue of law 
will not be admitted for resolution in an 
evidentiary hearing but shall be decided 
on the basis of briefs and/or oral 
argument. 

In addition to providing a statement of 
facts and sources, the proposed rule will 
also require intervenors to submit with 
their list of contentions sufficient 
information (which may include the 
known significant facts described 
above) to show that a genuine dispute 
exists between the petitioner and the 
applicant on a material issue of fact or 
law. This will require the intervenor to 
read the pertinent portions of the license 
application, state the applicant's 
position and the petitioner's opposing 
view. Where the intervenor believes the 
application and supporting material do 
not address a relevant matter, it will be 
sufficient for the intervenor to explain 
why the application is deficient. 


Late-filed contentions (§ 2.1014) 


The proposed rule would amend 
§ 2.1014 to require that any contentions 
proposed after the initial contentions 
have been filed must satisfy the higher 
standard for admission that is currently 
set forth in § 2.1014({a)(4) of Subpart J. In 
addition to the standards in 
§ 2.1014{a){1), a proponent of a late-filed 
contention would need to demonstrate 
that the contention addresses a 
significant new safety or environmental 
issue, or that the contention raises a 
new material issue related to the 
performance evaluation required by 10 
CFR 60.112 and 60.113. The proposed 
revision would retain the standard for 
late filed contentions that is in 
§ 2.1014(a)(4) of the existing rule, but 
would apply that standard to any 
contention filed after the initial 
contentions are submitted. The existing 
rule only applies the higher standard to 
contentions submitted more than 40 
days after the issuance of the NRC Staff 
Safety Evaluation Report (SER). The 
Hearing Licensing Board is to interpret 
the “good cause” criterion in 
§ 2.1014(a)(1)(i) strictly; the mere 
issuance of the SER would not : 
constitute “good cause” for late filing 
under § 2.1014(a){1)(i). 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


In evaluating whether the contention 
raises “significant” or “material” issues, 
the Board could consider such factors, 


_among others, as whether a materially 


different result in the proceeding might 
be likely if the contention were to be 
admitted, or whether a modification in 
facility design or construction that 
substantially enhances the protection of 
public health and safety would result if 
the contention were to be admitted. The 
later in the proceeding that a contention 
is raised, the greater the burden in 
showing its significance or materiality 
The extensive interaction between NRC, 
DOE, and affected parties such as the 
State of Nevada in the pre-license 
application phase, as well as the early 
availability of relevant documents 
through access to the LSS before initial 
contentions must be filed, should 
substantially reduce the need for late- 
filed contentions. By identifying the 
issues in controversy, to the extent 
practicable, at the outset of the hearing, 
the proposed revision will contribute to 
an efficient hearing process. 


Participation in the LSS (§ 2.1014) 


The Negotiating Committee had 
originally proposed that a factor to be 
considered under § 2.1014({c) governing 
admission to the high level waste 
proceeding would be the petitioner's 
participation as a potential party under 
§ 2.1008(c) of Subpart J. The Commission 
deleted this provision in the final 
version of the Subpart J rulemaking 
because, the Commission did not believe 
that pre-license application access 
would have any meaningful effect on a 
Licensing Board’s determination on 
intervention petitions. Thus, 
participation in the LSS would not be 
given weight as a factor in favor of 
granting an intervention petition. 

In deleting that provision, however 
the beneficial effect of encouraging 
participation in the LSS was also 
deleted. Because participation in the 
LSS is an important component of the 
procedural mechanisms adopted by the 
Commission to meet its statutorily 
dictated deadline for consideration of 
the application for construction of the 
high-level waste repository, the 
Commission does wish to encourage 
participation in the LSS. While it still 
does not believe that participation in the 
LSS should be a favorable factor 
affecting the Licensing Board’s decision 
on granting an intervention petition, the 
Commission does believe a failure to 
participate in the LSS should weigh 
against the granting of an intervention 
petition. Accordingly, the Commission 
has decided to add as an additional 
factor under 10 CFR 2.1014{c), to be 
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considered by the Licensing Board in 
determining whether a petitioner has 
met the requirements for participation 
as a party to the high-level waste 
proceeding, the failure of a petitioner to 
participate in the LSS. 


Direct testimony on contentions 
(§ 2.1024) 


The proposed rule would add a new 
§ 2.1024 to Subpart J that would require 
a party that sponsors a contention to 
present direct testimony on the 
contention. Past NRC practice has been 
to allow a proponent of a contention to 
prove its case solely by cross- 
examination of the license applicant's or 
the NRC staff's witnesses. The proposed 
amendment would require a party 
sponsoring a contention to put forth 
direct expert testimony in support of the 
contention. However, a party could 
subpoena a witness of the applicant or 
the NRC staff to satisfy this 
requirement, in effect, calling a “hostile” 
witness. Under proposed § 2.720{a), a 
party seeking to subpoena a hostile 
witness, other than from the NRC staff, 
would be required to demonstrate the 
general relevance of the testimony to the 
contention. However, under proposed 
§ 2.720(h)(2)(v), the presiding officer is 
directed to not issue a subpoena 
requiring the testimony of named NRC 
personnel unless a showing is made that 
the particular named NRC employee has 
direct personal knowledge relevant to 
the contention, and that the testimony 
sought is not reasonably obtainable 
from another source. This will reduce 
the potential for the direct case 
requirement to divert critical NRC staff 
resources from other functions. The cost 
of obtaining the necessary testimony 
from another source will not be a 
relevant factor in making the 
determination required under proposed 
§ 2.720(h)(2)(v). 

The proposed requirement for a direct 
case would also apply to replies to 
motions for summary disposition as well 
as to contentions. Summary disposition 
motions that are supported by 
evidentiary material in the form of 
affidavits would also necessitate a reply 
to the summary disposition motion that 
is supported by affidavits. 

Although the proposed amendment 
deviates from current NRC practice, the 
Commission believes that the expedited 
hearing schedule required by the 
NWPA, the extensive pre-license 
application consultation process, and 
the early availability of relevant 
licensing material through the LSS, 
justifies a requirement of a direct case 
from those who seek to participate in 
the proceeding. The sanctions for failing 
io present a direct case on a contention 


at the hearing will be dismissal of the 
contention. Failure to respond in kind to 
a motion for summary disposition of a 
contention would also result in the 
dismissal of the contention. In terms of 
the ultimate burden of proof, the license 
applicant would still have to satisfy the 
NRC that the issue involved has been 
acceptably resolved, as is the case with 
all uncontested issues. 


Compulsory hearing schedule (§ 2.1026) 


In order to facilitate compliance with 
the NWPA schedule, the Commission 
set forth a model hearing schedule in the 
Supplementary Information of the LSS 
rule. 54 FR 14924, 14939. Several of the 
milestones in the model schedule are 
already required by virtue of the 
provisions in Subpart J. The proposed 
rule would make the entire schedule 
mandatory, while still providing some 
flexibility to the Board to address 
mitigating circumstances. For the filings 
required of the parties, the Board may 
grant extensions for any individual 
milestone of up to 15 days. Any 
approval by the Board of extensions in 
excess of 15 days would be referred to 
the Commission. If the Commission did 
not act to disapprove the extension 
within 10 days, the Board’s extension 
would be effective. Barring exceptional 
and unforeseen circumstances, a party 
who seeks an extension beyond 15 days 
must file the request for the extension 
no later than 5 days in advance of the 
scheduled date for the milestone. 

For Board issuances, the Board would 
have a grace period of thirty days to 
comply with the milestone. If the Board 
anticipates that such a milestone will-be 
exceeded by more than thirty days, the 
Board is required to notify the 
Commission of the delay at least ten 
days in advance of the scheduled date 
for the milestone, and to provide a 
justification for the delay. This will 
allow the Commission to track the 
cumulative effect of individual delays on 
its ability to meet the NWPA schedule. 


Sua sponte (§ 2.1027) 


The proposed rule specifically 
prohibits the Hearing Licensing Board or 
the Appeal Board from raising issues 
that have not been placed in 
controversy by the parties to the 
proceeding. The Commission dees not 
believe that sua sponte authority is 
necessary in a proceeding, such as the 
HLW proceeding, where a hearing is 
required on the decision to authorize 
construction of the repository, and 
where the parties will include entities 
that should be well-prepared and have 
had substantial involvement in the HLW 
licensing process, and therefore, there is 


little likelihood that a significant issue 
will be overlooked. 


Conforming Amendments 


The proposed rule also contains 
several conforming amendments. 
Section 2.1000 has been revised to delete 
§ § 2.749 and 2.785(b)(2). The proposed 
rule adds a new § 2.1025 on summary 
disposition for the HLW proceeding. 
Therefore, the summary disposition 
provision, in the general applicability 
provisions of Subpart G, § 2.749, no 
longer needs to be cross-referenced in 
§ 2.1000. Section 2.785(b}({2) in Subpart G 
allows the Appeal Board to consider 
serious matters that have not been 
raised by the parties. This would 
conflict with proposed § 2.1027 which 
prohibits sua sponte review and 
therefore has been deleted from 
§ 2.1000. Finally, proposed § 2.4{p) 
clarifies that for purposes of § 2.1018, 
“NRC Personnel” includes NRC 
consultants. 


Clarification to LSS Regulations 


The Commission is also proposing a 
change to 10 CFR 2.1003(h) to clarify 
that the periodic evaluations of, and 
written report on, DOE’s compliance 
with the LSS requirements, required by 
§ 2.1003{h)(2){i) and (ii), will be 
circulated to the potential parties for 
comment. While the current regulations 
provide at § 2.1003(h)(2){iii) that a party 
may comment on the report required 
under.§ 2.1003(h)(2)fii), the regulations 
are silent concerning comments on the 
evaluations required by § 2.1003(h)(2)i). 
In order to assure early identification of 
any disputes concerning the LSS 
administrator's findings on DOE’s 
compliance with the LSS requirements, 
the Commission is amending 
§ 2.1003(h)(2){iii) to specify that both the 
evaluations required under 
§ 2.1003(h)(2){i) and the written report 
required under § 2.1003(h)(2)(ii) will be 
circulated to the potential parties in the 
high level waste proceeding for 
comment and that objections to the 
Administrator's findings on DOE's 
compliance must be filed within 30 days 
of the Administrator's report or be 
waived. 

In addition, the Commission is 
proposing clarifications to 10 CFR 2.1010 
governing resolution of disputes during 
the pre-license application phase of the 
HLW proceeding. Current NRC 
regulations, at 10 CFR 2.1010, provide 
that a “Pre-License Application 
Licensing Board” will decide certain 
disputes which arise during the pre- 
license application phase associated 
with licensing of the high-level waste 
repository. The regulations at 10 CFR 
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2.1000 also provide that the provisions 
of 10 CFR 2.704 will apply to the high- 
level waste repository licensing 
proceeding. Although 10 CFR 2.704 
provides that the Commission may, in a 
Notice of Hearing, provide for one or 
more members of the Commission, or an 
atomic safety and licensing board, or a 
named officer who has been delegated 
final authority in the matter, to preside 
over NRC hearings, the Notice of 
Hearing associated with the high level 
waste repository construction 
application will post-date designation of 
a Presiding Officer to rule on issues 
during the pre-license application phase 
of the High Level Waste Repository 
proceeding. In addition, the language in 
10 CFR 2.1010 has raised some question 
as to whether the Commission is limited 
to use of a three member licensing board 
during the pre-license application phase 
of the high level waste repository 
proceeding. 

The Commission, in adopting 10 CFR 
2.1010, did not intend to limit the 
Commission's options to use of a three 
member licensing board during the pre- 
license application phase of the high- 
level waste repository licensing 
proceeding. While the Commission may, 
in fact, decide to use a three member 
licensing board to resolve pre-license 
application disputes, the Commission 
did not intend that its options for 
resolution of these issues would be more 
limited then for other NRC proceedings. 
Accordingly, the Commission is 
adopting amendments to the language of 
10 CFR Part 2, which clarifies that the 
Commission retains the full range of 
options, similar to the options 
delineated in 10 CFR 2.704 for other NRC 
proceedings, for resolution of disputes 
during the pre-license application stage 
of the high-level waste licensing 
proceeding. 

In addition, the jurisdiction of a 
Presiding Officer designated under 10 
CFR 2.704 is normally contained in the 
Notice of Hearing for the proceeding 
over which the officer will preside. 
Because no Notice of Hearing will have 
issued in the pre-license application 
stage of the high-level waste 
proceedings, the Commission is also 
adopting an amendment that clarifies 
that the Commission will, in designating 
a Presiding Officer under 10 CFR 2.1010 
for the pre-application phase of the 
HLW proceeding, specify the 
jurisdiction of the Presiding Officer 


Notice of Hearing 


In addition to the procedures set forth 
for the HLW proceeding in Subpart J, the 
Commission intends to also address 
several issues related to the 
management of the hearing in the 


Commission's Notice of Hearing for the 
HLW proceeding. Under the current 
schedule, the DOE license application 
will not be submitted until early 1995. 
However, the Commission is now 
evaluating, and seeks comment on, the 
following issues that it plans to include 
in the Notice of Hearing-- 

(1) The Commission itself will 
designate the members of the Hearing 
Licensing Board. This Board will have 
plenary authority and management 
responsibility for the HLW hearing, 
including the authority to discipline 
parties, to rule on procedural motions on 
issues before it, and to rule on party 
status and contentions. The Hearing 
Licensing Board may establish such 
other subsidiary boards as are 
necessary to hear and decide discrete 
issues identified by the Hearing 
Licensing Board for separate disposition. 

(2) The Commission is contemplating 
the selection of the technical members 
of the Hearing Licensing Board from a 
wide pool of external and internal 
candidates, including members of the 
Commission's Licensing Board Panel. 
This will ensure the greatest potential 
for identifying candidates with the 
requisite expertise. The Commission 
anticipates a three member Hearing 
Licensing Board consisting of a lawyer- 
chairman who is experienced with NRC 
procedures, and two technical members, 
one with engineering expertise and one 
with geoscience expertise, and both 
with a background in performance 
assessment. 

(3) Encourage the Board to set time 
limits on cross-examination if necessary 
to meet the hearing schedule. 

(4) Direct the Board to institute the 
“lead intervenor” concept for the 
proceeding. 

(5) Direct the Board to limit the scope 
of re-direct and re-cross examination to 
the issues raised on cross-examination 
and re-direct examination, respectively. 

(6) Encourage the Board and parties to 
reach agreement on the order of hearing 
issues, so that related issues can be 
addressed at the same time, and to 
extent practicable, in a logical sequence. 

(7) Instruct the NRC staff to refrain 
from becoming involved in procedural 
disputes between other parties in which 
the staff does not have an interest, 
unless the Hearing Licensing Board 
specifically requests the staff's views on 
the matter. 

(8) The Commission will clearly define 
the precise scope of the hearing, outline 
the appropriate general issue areas to be 
considered in the proceeding and define 
the boundries of the Hearing Licensing 
Board's jurisdiction in the Notice of 
Hearing. 
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Environmental Impact: Categorical 
Exclusion 


The NRC has determined that this 
proposed regulation is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(1). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this proposed regulation. 


Paperwork Reduction Act Statement 


This proposed rule contains no 
information collection requirements and 
therefore is not subject to the 
requirements of the Paperwork 
Reduction Act of 1989 (44 U.S.C. 3501 et 


seq.). 
Regulatory Analysis 


The Commission has prepared a draft 
regulatory analysis on this proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commision. The draft 
analysis is available for inspection in 
the NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC. Single copies of the analysis may be 
obtained from B. W. Jones, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-492-1637 

The Commission requests public 
comment on the draft regulatory 
analysis. Comments on the draft 
analysis may be submitted to the NRC 
as indicated under the Addresses 
heading. 


Regulatory Flexibility Certification 


This proposed rule will not have a 
significant economic impact upon a 
substantial number of small entities. The 
amendments modify the Commission's 
rules of practice and procedures. The 
license applicant for the HLW repository 
will be the Department of Energy, which 
would not fall within the definition of 
small businesses found in section 34 of 
the Small Business Act, 15 U.S.C. 632, in 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121, or in the NRC's size standards 
published December 9, 1985 (50 FR 
50241). Although a few of the 
intervenors in the HLW proceeding are 
likely to fall within the pertinent Small 
Business Act definition, the impact on 
intervenors or potential intervenors will 
not be significant. While intérvenors or 
potential intervenors will have to meet a 
higher threshold to gain admission to 
NRC proceedings and will be required to 
present a direct case on contentions, 
and thereby incur some additional costs 
in preparing for, and participating in, the 
proceeding, these costs will be 
minimized by the early availability of 
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information through the LSS and the pre- 
license application consultation process. 
Thus, in accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the NRC 
hereby certifies that this proposed rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. 


Backfit Analysis 


This proposed rule does not modify or 
add to systems, structures, components, 
or design of a production or utilization 
facility; the design approval or 
manufacturing license for a production 
or utilization facility; or the procedures 
or organization required to design, 
construct, or operate a production or 
utilization facility. Accordingly, no 
backfit analysis pursuant to 10 CFR 
— is required for this proposed 
rule. 


List of Subjects in 10 CFR Part 2 


Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the 
Nuclear Regulatory Commission is 
proposing the following amendments to 
10 CFR Part 2. 


PART 2--RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEEDINGS 


1. The authority citation for Part 2 
continues to read as follows: 

Authority: Secs. 161, 181, 68 Stat. 948, 953, 
as amended (42 U.S.C. 2201, 2231); sec. 191, as 
amended, Pub. L. 87-615, 76 Stat. 409 (42 
U.S.C. 2241); sec. 201, 88 Stat. 1242, as 
amended (42 U.S.C. 5841); 5 U.S.C. 552. 

Section 2.101 also issued under secs. 53, 62, 
63, 81, 103, 104, 105, 68 Stat. 930, 932, 933, 935, 
936, 937, 938, as amended {42 U.S.C. 2073, 
2092, 2093, 2111, 2133, 2134, 2135); sec. 114f, 
Pub. L. 97-425, 96 Stat. 2213, as amended (42 
U.S.C. 10134(f)); sec. 102, Pub. L. 91-190, 83 
Stat. 853, as amended (42 U.S.C. 4332); sec. 
301, 88 Stat. 1248 (42 U.S.C. 5871). Sections 
2.102, 2.103, 2.104, 2.105, 2.721 also issued 
under secs. 102, 103, 104, 105, 183, 189, 68 Stat. 
936, 937, 938, 954, 955, as amended (42 U.S.C. 
2132, 2133, 2134, 2135, 2233, 2239). Section 
2.105 also issued under Pub. L. 97-415, 96 Stat. 
2073 (42 U.S.C. 2239). Sections 2.200-2.206 also 
issued under secs. 186, 234, 68 Stat. 955, 83 
Stat. 444, as amended (42 U.S.C. 2236, 2282); 
sec. 206, 88 Stat 1246 (42 U.S.C. 5846). 
Sections 2.600-2.606 also issued under sec. 
102, Pub. L. 91-190, 83 Stat. 853, as amended 
(42 U.S.C. 4332). Sections 2.700a, 2.719 also 
issued under 5 U.S.C. 554. Sections 2.754, 


2.760, 2.770, 2.780 also issued under 5 U.S.C. 
557. Section 2.764 and Table 1A of Appendix 
C also issued under secs. 135, 141, Pub. L. 97- 
425, 96 Stat. 2232, 2241 (42 U.S.C. 10155, 
10161). Section 2.790 also issued under sec. 
103, 68 Stat. 936, as amended (42 U.S.C. 2133) 
and 5 U.S.C. 552. Sections 2.800 and 2.808 also 
issued under 5 U.S.C. 553. Section 2.809 also 
issued under 5 U.S.C. 553 and sec. 29, Pub. L. 
85-256, 71 Stat. 579, as amended (42 U.S.C. 
2039). Subpart K also issued under sec. 189, 
68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L. 
97-425, 96 Stat. 2230 (42 U.S.C. 10154). 
Subpard L also issued under sec. 189, 68 Stat. 
955 (42 U.S.C. 2239). Appendix A also issued 
under sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42 
U.S.C. 2135). Appendix B also issued under 
sec. 10, Pub. L. 99-240, 99 Stat. 1842 (42 U.S.C. 
2021b et seq.). 


2. Section 2.4 is amended by revising 
the definition of “NRC Personnel” to 
read as follows: 


§2.4 Definitions. 


* * * a7 * 


“NRC personnel” means (1) NRC 
employees; (2) for the purpose of 
§§ 2.720, 2.740, and 2.1018 only, persons 
acting in the capacity of consultants to 
the Commission, regardless of the form 
of the contractural arrangements under 
which such persons act as consultants 
to the Commission; and (3) members of 
advisory boards, committees, and 
panels of the NRC; members of boards 
designated by the Commission to 
preside at adjudicatory proceedings; and 
officers or employees of Government 
agencies, including military personnel, 
assigned to duty at the NRC. 


* * * * * 


3. Section 2.720 is amended by 
revising paragraph (a) and adding 
paragraph (h)(2)(v) to read as follows: 


§ 2.720 Subpoenas. 


(a) On application by any party, the 
designated presiding officer or, if he or 
she is not available, the Chairman of the 
Atomic Safety and Licensing Board 
Panel, the Chief Administrative Law 
Judge, or other designated officer will 
issue subpoenas requiring the 
attendance and testimony of witnesses 
or the production of evidence. The 
officer to whom application is made 
may require a showing of general 
relevance of the testimony or evidence 
sought or, in the case of a subpoena 
requested for purposes of providing 
direct testimony pursuant to § 2.1024, a 
showing of general relevance to the 
contention, and may withhold the 
subpoena if such a showing is not made, 
but the officer may not attempt to 
determine the admissibility of evidence. 


* * 7 * * 


(h)*:4 * 
a 


{v) For purposes of § 2.1024, the 
presiding officer may not issue a 
subpoena requiring the testimony of 
named NRC personnel unless a showing 
is made that the particular named NRC 
employee has direct personal knowledge 
relevant to the contention, and that the 
testimony sought is not reasonably 
obtainable from another source. 


* * * * ” 


4. Section 2.1000 is revised to read as 
follows: 


§ 2.1000 Scope of subpart. 

The rules in this subpart govern the 
procedure for applications for a license 
to receive and possess high-level 
radioactive waste at a geologic 
repository operations area noticed 
pursuant to § 2.101(f)(8) or § 2:105(a){5) 
of this part. The procedures in this 
subpart take precedence over the 10 
CFR Subpart G, rules of general 
applicability, except for the following 
provisions: §§ 2.702, 2.703, 2.704, 2.707, 
2.709, 2.711, 2.713, 2.715, 2.715a, 2.717, 
2.718, 2.720, 2.721, 2.722, 2.732, 2:733, 
2.734, 2.742, 2.743, 2.750, 2.751, 2.753, 
2.754, 2.755, 2.756, 2.757, 2.758, 2.759, 
2.760, 2.761, 2.762, 2.763, 2.770, 2.771, 
2.772, 2.780, 2.781, 2.785(a),(b)(1),(c).{d), 
2.786, 2.787, 2.788, and 2.790. 

5. In § 2.1003 paragraph (h)(2)(iii) is 
revised to read as follows: 


§ 2.1003 Submission of material to the 
LSS. 


* * - * * 


(h) z** 

(2) *~** 

(iii) The LSS administrator shall 
circulate each evaluation prepared 
pursuant to paragraph (h)(2)(i) of this 
section, and the written report prepared 
pursuant to paragraph (h)(2)(ii) of this 
section, to potential parties to the high 
level waste proceeding. Potential parties 
may submit comments on or objections 
to the evaluations prepared pursuant to 
paragraph (h)(2)(i) of this section, or the 
report prepared pursuant to paragraph 
(h}{2){ii} of this section, to the LSS 
Administrator within 30 days of 
issuance of the evaluation or report. 
Comments or objections not filed within 
this time period are waived. 

6. Section 2.1004 is amended by 
revising paragraph (d) to read as 
follows: 


§ 2.1004 Amendments and additions. 

{d) Any document that has been 
incorrectly excluded from the Licensing 
Support System must be submitted to 
the LSS Administrator by the potential 
party, interested governmental 
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participant, or party responsible for the 
submission of the document within two 
days after its exclusion has been 
identified unless some other time is 
approved by the Pre-license Application 
Presiding Officer or the Licensing Board 
established for the high-level waste 
proceeding, hereinafter the “Hearing 
Licensing Board”; provided, however, 
that the time for submittal under this 
paragraph will be stayed pending Board 
action on a motion to extend the time for 
submittal. 

7. Section 2.1006 is amended by 
revising the introductory text to 
paragraph (b) to read as follows: 


§ 2.1006 Privilege. 

(b) Any document for which a claim of 
privilege is asserted, but is denied in 
whole or in part by the Pre-license 
Application Presiding Officer or the 
Hearing Licensing Board, must be 
submitted by the party, interested 
governmental participant, or potential 
party that asserted the claim to-- 

8. Section 2.1008 is amended by 
revising paragraphs (c) and (d) to read 
as follows: 


§ 2.1008 Potential parties. 
. * * 1. + 

(c) The Pre-license Application 
Presiding Officer shall, in ruling on a 
petition for access, consider the factors 
set forth in paragraph (b) of this section. 

(d) Any person whose petition for 
access is approved pursuant to 
paragraph (c) of this section shall 
comply with the regulations set forth in 
this subpart, including § 2.1003 and 
agree to comply with the orders of the 
Pre-license Application Presiding Officer 
designated pursuant to § 2.1010. 

9. Section 2.1010 is amended by 
revising the heading, paragraph (a), the 
introductory language to paragraph (b), 
paragraphs (b)(6), and (e), and by adding 
a new paragraph (f) to read as follows: 


§ 2.1010 Pre-license application presiding 
officer. 

(a)(1) The Commission may designate 
one or more members of the 
Commission, or an atomic safety and 
licensing board, or a named officer who 
has been delegated final authority on 
the matter (Pre-license Application 
Presiding Officer) to rule on all petitions 
for access to the Licensing Support 
System submitted under § 2.1008; 
disputes over the entry of documents 
during the pre-license application phase, 
including disputes relating to the LSS 
Administrator's decision on substantial 
compliance pursuant to § 2.1003(h); 
discovery disputes; disputes relating to 


the design and development of the 
Licensing Support System by DOE or the 
operation of the Licensing Support 
System by the LSS Administrator under 
§ 2.1011, including disputes relating to 
the implementation of the 
recommendations of the LSS Advisory 
Review Panel established under 

§ 2.1011(e). 

(2) The Pre-license Application 
Presiding Officer shall be designated six 
months before access to the Licensing 
Support System is scheduled to be 
available. 

(b) The Pre-license Application 
Presiding Officer shall rule on any claim 
of document withholding to determine-- 
* * * * * 

(6) Whether the material should be 
disclosed under a protective order 
containing such protective terms and 
conditions (including affidavits of non- 
disclosure) as may be necessary and 
appropriate to limit the disclosure to 
potential participants, interested 
governmental participants and parties in 
the proceeding, or to their qualified 
witnesses and counsel. When 
Safeguards Information protected from 
disclosure under section 147 of the 
Atomic Energy Act, as amended, is 
received and possessed by a potential 
party, interested governmental 
participant, or party, other than the 
Commission staff, it shall also be 
protected according to the requirements 
of § 73.21 of this chapter. The Pre- 
license Application Presiding Officer 
may also prescribe such additional 
procedures as will effectively safeguard 
and prevent disclosure of Safeguards 
Information to unauthorized persons 
with minimum impairment of the 
procedural rights which would be 
available if Safeguards Information 
were not involved. In addition to any 
other sanction that may be imposed by 
the Pre-license Application Presiding 
Officer for violation of an order issued 
pursuant to this paragraph, violation of 
an order pertaining to the disclosure of 
Safeguards Information protected from 
disclosure under section 147 of the 
Atomic Energy Act, as amended, may be 
subject to a civil penalty imposed 
pursuant to § 2.205. For the purpose of 
imposing the criminal penalties 
contained in section 223 of the Atomic 
Energy Act, as amended, any order 
issued pursuant to this paragraph with 
respect to Safeguards Information shall 
be deemed an order issued under 
section 161b of the Atomic Energy Act. 
» * * * * 

(e) The Pre-license Application 
Presiding Officer shall possess all the 
general powers specified in §§ 2.721(d) 
and 2.718. 
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(f) The Commission, in designating the 
Pre-license Application Presiding Officer 
in accordance with paragraphs (a)(1) 
and (2) of this section, shall specify the 
jurisdiction of the Presiding Officer. 

10. Section 2.10.2 is amended by by 
revising paragraphs (c) and (d) to read 
as follows: 


§ 2.1012 Compliance. 


* * * o * 


(c) The Hearing Licensing Board may 
not make a finding of subs‘antial and 
timely compliance pursuant to 
paragraph (b) of this section ‘or any 
person who is not in compliance with all 
applicable orders of the Pre-license 
Application Presiding Officer 
established pursuant to § 2.1010. 

(d) Access to the Licensing Suprort 
System may be suspended or terminated 
by the Pre-license Application Presiding 
Officer or the Hearing Licensing Board 
for any potential party, interested 
governmental participant or party who 
is in noncompliance with any applicable 
order of the Pre-license Application 
Presiding Officer or the Hearing 
Licensing Board or the requirements of 
this subpart. 

11. In § 2.1014, paragraphs (a)(2)(iii), 
(a)(3), and (a)(4) are revised and 
paragraphs (c)(4) and (h) are added to 
read as follows: 


§ 2.1014 Intervention. 

(a) next 

(2) ** * 

(iii) With respect to each contention; 

(A) A specific statement of the issue 
of law or fact, to be raised or 
controverted. 

(B) A brief explanation of the bases of 
the contention. 

(C) A concise statement of the alleged 
facts or expert opinion that support the 
contention and on which the petitioner 
intends to rely in proving the contention 
at the hearing, together with references 
to those specific sources and documents 
of which the petitioner is aware and on 
which the petitioner intends to rely to 
establish those facts or expert opinion. 

(D) Sufficient information to show that 
a genuine dispute exists with the 
applicant on a material issue of law or 
fact. This showing must include 
references to the specific documentary 
material that provides a basis for the 
contention, or if the petitioner believes 
that any documentary material fails to 
contain information on a relevant matter 
as required by law, the identification of 
each failure and the supporting reasons 


for the petitioner's belief. In determining 


whether a genuine dispute exists on a 
material issue of law or fact, the 
Commission or the presiding officer 
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shall consider whether the contention, if 
proven, would be of no consequence in 
the proceeding because it would not 
entitle the petitioner to relief. 


* * * * * 


(3) Any petitioner who fails to satisfy 
paragraph (a)(2)(iii) of this section with 
respect to at least one contention may 
not be permitted to participate as a 
party. 

(4) Any party may amend its 
contentions specified in paragraph 
(a)(2)(ii) of this section. The Hearing 
Licensing Board shall rule on any 
petition to amend such contentions 
based on the balancing of the factors 
specified in paragraph (a)(1) of this 
section, and a showing that a significant 
safety or environmental issue is 
involved or that the amended contention 
raises a material issue related to the 
performance evaluation anticipated by 
§§ 60.112 and 60.113 of this chapter. 


* * * * 


(c) ze 

(4) The failure of the petitioner to 
participate as a potential party in the 
Licensing Support System. 

(h) If the Commission or presiding 
officer designated to rule on the 
admissibility of contentions determines 
that any of the admitted contentions 
constitute pure issues of law, those 
contentions must be decided on the 
basis of briefs or oral argument 
according to a schedule determined by 
the Commission or presiding officer. 

15. In § 2.1015, the introductory text of 
paragraph (b) and paragraph (b)(1) are 
revised to read as follows: 


§ 2.1015 Appeals. 

(b) A notice of appeal from (1) a Pre- 
license Application Presiding Officer 
order issued pursuant to § 2.1010, 


* * * * * 


13. Section 2.1022 is amended by 
revising paragraph (a) to read as 
follows: 


§ 2.1022 Second prehearing conference. 

(a) The Commission or the Hearing 
Licensing Board in a proceeding on an 
application for a license to receive and 
possess high-level radioactive waste at 
a geological respository operations area 
shall direct the parties, interested 
governmental participants, or their 
counsei to appear at a specified time 
and place not later than thirty days after 
the Safety Evaluation Report is issued 
by the NRC staff for a conference to 
consider: 

(1) Simplification, clarification, and 
specification of the issues; 


(2) The obtaining of stipulations and 
admissions of fact and of the contents 
and authenticity of documents to avoid 
unnecessary proof; 

(3) Identification of witnesses and the 
limitation of the number of expert 
witnesses, and other steps to expedite 
the presentation of evidence; 

(4) The setting of a hearing schedule; 

(5) Establishing a discovery schedule 
for the proceeding taking into account 
the objective of meeting the three year 
time schedule specified in Section 114(d) 
of the Nuclear Waste Policy Action of 
_ as amended, 42 U.S.C. 10134(d); 
an 

(6) Such other matters as may aid in 
the orderiy disposition of the 
proceeding. - 

* * * & * 

14. Section 2.1024 is added to Subpart 

] to read as follows: 


§ 2.1024 Evidence. 

A party who sponsors a contention 
under § 2.1014 is required to present 
direct testimony in support of the 
contention. 

15. Section 2.1025 is added to Subpart 
] to read as follows: 


§ 2.1025 Authority of presiding officer to 
dispose of certain issues on the pleadings. 
(a) Any party to a proceeding may 
move, with or without supporting 
affidavits, for a decision by the 
presiding officer in that party's favor as 
to all or any part of the matters involved 
in the proceeding. The moving party 
shall annex to the motion a separate, 
short, and concise statement of the 
material facts as to which the moving 
party contends that there is no genuine 
issue to be heard. Motions may be filed 
at any time. Any other party may serve 
an answer supporting or opposing the 
motion, within twenty (20) days after 
service of the motion. If the motion was 
accompanied by supporting affidavits, 
any answer opposing the motion must 
be accompanied by affidavits in support 
of such opposition. The party shall 
annex to any answer opposing the 
motion a separate, short, and concise 
statement of the material facts as to 
which it is contended there exists a 
genuine issue to be heard. All material 
facts set forth in the statement required 
to be served by the moving party will be 
deemed to be admitted unless 
controverted by the statement required 
to be served by the opposing party. The 


opposing party may, within ten (10) days - 


after service, respond in writing to new 
facts and arguments presented in any 
statement filed in support of the motion. 
No further supporting statements or 
responses thereto may be entertained. 
The presiding officer may dismiss 


summarily or hold in abeyance motions 
filed shortly before the hearing 
commences or during the hearing if the 
other parties or the presiding officer 
would be required to divert substantial 
resources from the hearing in order to 
respond adequately to the motion. 

(b) Affidavits must set forth such facts 
as would be admissible in evidence and 
must show affirmatively that the affiant 
is competent to testify to the matters 
stated therein. The presiding officer may 
permit affidavits to be supplemented or 
opposed by depositions, answers to 
interrogatories or further affidavits. 
When a motion for summary decision is 
made and supported as provided in this 
section, a party opposing the motion 
may not rest upon the mere allegations 
or denials of his or her answer; his or 
her answer by affidavits or as otherwise 
provided in this section must set forth 
specific facts showing that there is a 
genuine issue of fact. If no such answer 
is filed, the decision sought, if 
appropriate, must be rendered. 

(c) The presiding officer shall render 
the decision sought if the filings in the 
proceeding, depositions, answers to 
interrogatories, and admissions on file, 
together with the statements of the 
parties and the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving party 
is entitled to a decision as a matter of 
law. However, in any proceeding 
involving a construction authorization 
for a geologic repository operations 
area, the procedure described in this 
section may be used only for the 
determination of specific subordinate 
issues and may not be used to determine 
the ultimate issue as to whether the 
authorization must be issued. 

16. Section 2.1026 is added to Subpart 
] to read as follows: 


§ 2.1026 Schedule. 

(2) Subject to paragraphs (b) and (c) 
of this section, the Hearing Licensing 
Board shall adhere to the schedule set 
forth in Appendix D of this Part. 

(b)(1) Pursuant to § 2.711, the Hearing 
Licensing Board may approve 
extensions of no more than 15 days 
beyond any required time set forth in 
this subpart for a filing by a party to the 
proceeding. Except in the case of 
exceptional and unforeseen 
circumstances, requests for extensions 
of more than 15 days must.be filed no 
later than 5 days in advance of the 
required time set forth in this subpart for 
a filing by a party to the proceeding. 

(2) Extensions beyond 15 days must 
be referred to the Commission. If the 
Commission does not disapprove the 
extension within 10 days of receiving 





the request, the extension will be 
effective. 

(c)(1) The Board may delay the 
issuance of a Board order up to thirty 
days beyond the time set forth for the 
issuance in Appendix D. 

(2) If the Board anticipates that the 
issuance of an order will not occur until 
after the thirty day extension specified 
in paragraph (c)(1) of this section, the 
Board shall notify the Commission at 
least ten days in advance of the 
scheduled date for the milestone and 
provide a justification for the delay. 

17. Section 2.1027 is added to Subpart 
] to read as follows; 


§ 2.1027 Sua Sponte. 


In any initial or appellate decision in a 
proceeding on a application to receive 
and possess waste at a geologic 
repository operations area, the Board 
shall make findings of fact and 
conclusions of law on, and otherwise 
give consideration to, only those matters 
put into controversy by the parties and 
determined to be litigable issues in the 
proceeding. 

18. Appendix D is added to 10 CFR 
Part 2 to read as follows: 


Appendix D - Schedule for the Proceed- 
ing on Applications for a License to 
Receive and Possess High-Level Ra- 
dioactive Waste at A Geological Re- 
pository Operations Area 

Day Regulation (10 CFR) Action 

0 - 2.101(f)(8) 

2.105(a)(5) 


2.1014 (a)(1) 


Federal Register 
Notice of Hearing 

Petition to 
intervene/request 
for hearing, w/ 
contentions 

Petition for status as 
interested 
government 

1 & 


2.715(c) 


2.1014(b) 


2.1018(b)(1) 
2.1019 


Appendix D - Schedule for the Proceed- 
ing on Applications for a License to 
Receive and Possess High-Level Ra- 
dioactive Waste at A Geological Re- 
pository Operations Area—Continued 


Day Regulation (10 CFR) 


2.1015(b) 


2.1015(b) 


2.1015(b) 


2.1015(b) 


2.1025 (set by LB) 


2.1025 


2.1015(b) 


2.754(a)(1) 
2.754(a)(2) 


2.754(a)(2) 
2.754(ay(3) | 
2.760 © Initi 
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Appendix D - Schedule for the Proceed- 
ing on Applications for a License to 
Receive and Possess High-Level Ra- 
dioactive Waste at A Geological Re- 
pository Operations Area—Continued 

Action 


Day Regulation.(10 CFR) 


965 2.788(a) 
2.762(a) 
2.1015(c) 


2:788(a) 
2.788(d) 
2.762(c) 


2.762(c) 
2.1023 Supp. info. 


1025 
1035 
1055. 


NWPA 3-year 
period tolled 
Oral argument on 


appeals 
Appeal Board 
decision 


2.1015(e) 


2.786(b)(1) Petitions for 


Commission 
review 


1150 2.786(b)(3) Replies to petitions 


Dated at Rockville, Maryland, this 19th day 
of September 1989. 


For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 89-22604 Filed 9-25-89; 8:45 am] 
BILLING CODE 7590-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 89-NM-181-AD] 


Airworthiness Directives; Airbus 
Industrie Model A300 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Mode! A300 series airplanes, which 
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would require repetitive inspections for 
cracks in the main landing gear (MLG) 
fittings on the rear wing spar, and 
repair, if necessary. This proposal is 
prompted by results of manufacturer's 
full-scale fatigue testing which revealed 
cracks in the rear spar emanating from 
certain bolt holes at the attachment of 
the MLG forward pick-up fitting and the 
MLG rib 5 aft. This condition, if not 
corrected, could result in reduced 
structural capability of the rear wing 
spar. 

DATES: Comments must be received no 
later than November 17, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
181-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service informaiton may be 
obtained from Airbus Industrie, Airbus 
Support Division, Avenue Didier Daurat, 
31700 Blagnac, France. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
the Standarization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 431-1918. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 


proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-181-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion: 


The Direction Generale de L’Aviation 
Civile (DGAC), which is the 
airworthiness authority of France, in 
accordance with existing provisions of a 
bilateral airworthiness agreement, has 
notified the FAA of an unsafe condition 
which may exist on certain Airbus 
Industrie Model A300 series airplanes. 
During full-scale fatigue testing, the 
manufacturer discovered cracks in the 
rear wing spar emanating from certain 
bolt holes at the attachment of the main 
landing gear (MLG) forward pick-up 
fitting and the MLG rib 5 aft. This 
condition, if not corrected, could result 
in reduced structural capability of the 
rear wing spar 

Airbus Industrie has issued Service 
Bulletin A300-57-157, dated January 30, 
1989, which describes procedures for 
repetitive eddy current inspections for 
cracks of certain bolt holes where the 
MLG forward pick-up fitting and MLG 
rib 5 aft are attached to the rear wing 
spar, and repair, if necessary. The 
DGAC has classified this service 
bulletin as mandatory, and has issued 
Airworthiness Directive 89-109-097(B) 
addressing this subject. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. - 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require repetitive eddy current 
inspections for cracks of certain bolt 
holes where the MLG forward pick-up 
fitting and MLG rib 5 aft are attached to 
the rear wing spar, and repair, if 
necessary, in accordance with the 
service bulletin previously described. 

It is estimated that 66 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 180 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $475,200. - 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient Federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, ! 
certify that this proposed regulation (1) 
is not a “major rule” under Exceutive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1989); and (3) if promulgated, will not 
have a signficant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Airbus Industrie: Applies to Model A300 
series airplanes, as listed in Airbus 
Industrie Service Bulletin A300-75-157 
dated January 30, 1989, certificated in 
any category. Compliance is required as 
indicated, unless previously 
accomplished. 

To prevent reduced structural capability of 
the rear wing spar, accomplish the following: 
A. Perform a high frequency eddy current 

(HFEC) rototest inspection of certain bolt 

holes where the main landing gear (MLG) 

forward pick-up fitting and MLG rib 5 aft are 
attached to the rear wing spar, in accordance 
with Airbus Industrie Service Bulletin A300- 

57-157 dated January 30, 1989, as follows: 

1. Model.A300 B2, B4-2C, and B4—100 series 
airplanes: 
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a. For airplanes that have accumulated less 
than 20,000 landings, the initial inspection 
must be performed prior to the accumulation 
of 22,000 landings. 

b. For airplanes that have accumulated at 
least 20,000 landings but not more thar-25,000 
landings, the initial inspection must be be 
performed within 2,000 landings after the 
effective date of this AD. 

c. For airplanes that have accumulated 
25,000 or more landings, the initial inspection 
must be performed within 1,000 landings, 
after the effective date of this AD. 

2. Model A300 B4-200 series airplanes: 

a. For airplanes that have accumulated less 
than 17,000 landings, the initial inspection 
must be performed prior to the accumulation 
of 19,000 landings. 

b. For airplanes that have accumulated at 
least 17,000 landings but not more than 21,000 
landings, the initial inspection must be 
performed within 1,500 landings after the 
effective date of this AD. , 

c. For airplanes that have accumulated 
21,000 or more landings, the initial inspection 
must be performed within 750 landings after 
the effective date of this AD. 

B. If no-cracks are found and no oversizing 
of the holes concerned is accomplished, 
repeat the inspection required by paragraph 
A., above, at the following intervals: 

1. For Model A300 B2 series airplanes, 
repéat the inspection at intervals not to 
exceed 7,000 landings; 

2. For Model A300 B4-2C and B4—100 series 
airplanes, repeat the inspection at intervals 
not to exceed 5,800 landings; 

3. For Model A300 B4-200 series airplanes, 
repeat the inspection at intervals not to 
exceed 5,000 landings, 

C. If no cracks are found and a spar life 
extension by oversizing of the holes 
concerned has been accomplished in 
accordance with Airbus Industrie Service 
Bulletin A300-57-157, dated January 30, 1989, 
repeat inspection required by paragraph A.., 
above, at the following intervals: 

1. For Model A300 B2 series airplanes, 
repeat the inspection at intervals not to 
exceed 20,000 landings; 

2. For the Model A300 B4-2C and B4—100 
series airplanes, repeat the inspection at 
intervals not to exceed, 17,000 landings; and 

3. For the Model A300 B4-200 series 
airplanes, repeat the inspection at intervals 
not to exceed 15,000 landings. 

D. If cracks are found, repair prior to 
further flight, and determine repeat 
inspections at intervals in a manner approved 
by the Manager, Standardization Branch, 
ANM-113, FAA, Northwest Mountain Region. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Brach, ANM-113, FAA, 
Northwest Mountain Region. 


Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM-113. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Airbus Industrie, Airbus 
Support Division, Avenue Didier Daurat, 
31700 Blagnac, France. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
the Standardization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 

Issued in Seattle, Washington, on 
September 18, 1989. 

Darrell M. Pederson, . 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22710 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-185-AD] 


Airworthiness Directives; Airbus 
Industrie Model A300 Series Airplanes 


AGENCY: Federal Aviation 
Adminstration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Airbus Industrie 
Model A300 series airplanes, which 
would require repetitive inspections for 
cracks and damage of various structural 
components associated with the wing 
center box, and repair, if necessary. This 
proposal is prompted by full-scale 
fatigue testing by the manufacturer 
which identified certain significant 
structural components which are prone 
to cracking. This condition, if not 
corrected, could result in reduced 
structural integrity of the fuselage. 
DATES: Comments must be received no 
later than November 17, 1989. 
ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
185-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Airbus Industrie, Airbus 
Support Division, Avenue Didier Daurat, 
31700 Blagnac, France. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
the Standardization Branch, 9010 East 
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Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Standardization Branch, 
ANM-113; telephone (206) 431-1918. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 


’ proposed rule by submitting such 


written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a-self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-185-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The Direction General de L’Aviation 
Civile (DGAC), in accordance with 
existing provisions of a bilateral 
airworthiness agreement, has notified 
the FAA of an unsafe condition which 
may exist on Airbus Industrie Model 
A300 series airplanes. Full-scale fatigue 
testing by the manufacturer has 
identified certain significant structural 
components associated with the wing 
center box which are prone to cracking. 
These structures are fatigue sensitive, 
and extensive repairs may be required if 
corrective action is not taken in a timely 
manner. This condition, if not corrected, 
could result in reduced structural 
integrity of the wing center box. 

Airbus Industrie has issued Service 
Bulletin A300-53-241, dated February 3, 
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1989, which describes procedures for 
repetitive inspections for cracks in the 
rear spar underneath the internal angle 
at rib 1 area of the central wing box, and 
repair, if necessary; Service bulletin 
A300-53-243, dated February 3, 1989, 
which describes procedures for 
repetitive inspections for cracks and 
broken panel stiffeners in the forward 
rear lower panel left-hand and right- 
hand stringers at crossing areas, and 
repair, if necessary; and Service Bulletin 
A300-53-244, Revision 1, dated January 
25, 1989, which describes procedures for 
repetitive inspections for cracks of the 
drain holes at the forward and rear 
lower panel stringers, and repair, if 
necessary. The French DGAC has 
classified these service bulletins as 
mandatory, and has issued French 
Airworthiness Directive 89-109-097(B), 
addressing this subject. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
Section 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require repetitive ultrasonic and 
rotating probe inspections, or close 
visual inspections of various 
components associated with the central 
wing box, in accordance with the 
service bulletins previously described. 

It is estimated that 66 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 52 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $137,280. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impaet, 
positive or negative, on a substantial 
number of small entities under the 


criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Airbus Industrie: Applies to Model A300 
series airplanes, as listed in Airbus 
Industrie Service Bulletins A300-53-241, 
dated February 3, 1989, A300-53-243, dated 
February 3, 1989; and A300-53--244, 
Revision 1, dated January 25, 1989, 
certificated in any category. Compliance is 
required as indicated, unless previously 
accomplished. 


To prevent reduced structural capability of 
the wing center box, accomplish the 
following: 

A. Prior to the accumulation of the number 
of landings indicated below, or within 750 
landings after the effective date of this AD, 
whichever occurs later, and thereafter at 
intervals indicated below, perform an 
ultrasonic or visual inspection of the rear 
spar underneath the internal angle at Rib 1 
area, in accordance with Airbus Industrie 
Service Bulletin A300-53-241, dated February 
3, 1989. 

1. For airplanes identified as Configuration 
1 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 17,000 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 7,700 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 5,200 landings. 

2. For airplanes identified as Confirguration 
2 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 18,800 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next - 
inspection must be performed within 7,700 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 5,200 landings. 


3. For airplanes identified as Configuration 
3 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 26,100 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be within 14,700 
landings. 

b. If the immediately preceding inspection 
was performed by visual inspection, the next 
inspection must be performed within 11,000 
landings. 

4. For airplanes identified as Configuration 
4 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 19,600 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 11,100 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspeetion 
must be performed within 8,300 landings. 

5. For airplanes identified as Configuration 
5 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 42,400 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 22,100 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 12,400 landings. 

B. If cracks are found as a result of the 
inspection required by paragraph A., above, 
repair prior to further flight, in accordance 
with Airbus Industrie Service Bulletin A300- 
53-241, dated February 3, 1989. Repeat 
inspections thereafter at intervals specified in 
paragraph A., above. 

C. Prior to the accumulation of the number 
of landings indicated below, or within 750 
landings after the effective date of this AD, 
whichever occurs later, and thereafter at 
intervals indicated below, perform an 
ultrasonic or visual inspection of the forward 
rear lower panel left-hand and right-hand 
stringers at crossing areas, in accordance 
with Airbus Industrie Service Bulletin A300— 
53-243, dated February 3, 1989. 

1. For airplanes identified as Configuration 
1 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 26,500 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 11,000 
landi 


b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 5,100 landings. 

2. For airplanes identified as Configuration 
3 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 24,600 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 10,500 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 5,000 landings. 

3. For airplanes identified as Configuration 
5 in the service bulletin, the initial inspection 





must be performed prior to the accumulation 
of 18,100 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 7,700 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 3,700 landings. 

4. For airplanes identified as Configuration 
6 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 20,200 landings. 

a. If the immediately preceding inspection 
was performed using ultrasound, the next 
inspection must be performed within 8,500 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 3,900 landings. 

D. If cracks are found as a result of the 
inspections required by paragraph C., above, 
repair prior to further flight, in accordance 
with Airbus Industrie Service Bulletin A300- 
53-243, dated February 3, 1989. Repeat 
inspections thereafter at intervals specified in 
paragraph C., above. 

E. Prior to the accumulation of the number 
of landings indicated below, or within 750 
landings after the effective date of this AD, 
whichever occurs later, and thereafter at 
intervals indicated below, perform a rotating 
probe or visual inspection of all drain holes 
in the forward and rear lower panel stringers, 
in accordance with Airbus Industrie Service 
Bulletin A300-53-244, Revision 1, dated 
January 25, 1989. 

1. For airplanes identified as Configuration 
1 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 20,600 landings. 

a. If the immediately preceding inspection 
was performed using rotating probe, the next 
inspection must be performed within 17,800 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 13,700 landings. 

2. For airplanes identified as Configuration 
3 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 15,200 landings. 

a. If the immediately preceding inspection 
was performed using rotating probe, the next 
inspection must be performed within 13,000 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 10,300 landings. 

3. For airplanes identified as Configuration 
4 in the service bulletin, the initial inspection 
must be performed prior to the accumulation 
of 17,600 landings. 

a. If the immediately preceding inspection 
was performed using rotating probe, the next 
inspection must be performed within 15,900 
landings. 

b. If the immediately preceding inspection 
was performed visually, the next inspection 
must be performed within 11,900 landings. 

F. If cracks are found as a result of the 
inspections required by paragraph E., above, 
repair prior to further flight, in accordance 
with Airbus Industrie Service Bulletin A300- 
53-244, Revision 1, dated January 25, 1989. 
Repeat inspections thereafter at intervals 
specified in paragraph E., above. 


G. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM-113. 

H. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Airbus Industrie, Airbus 
Support Division, Avenue Didier Daurat, 
31700 Blagnac, France. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
the Standardization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 

Issued in Seattle, Washington, on 
September 18, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22711 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-174-AD] 


Airworthiness Directives; Avions 
Marcel Dassault-Breguet Aviation 
(AMD-BA) Model! Mystere Falcon 900 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to all Avions Marcel 
Dassault-Breguet Aviation (AMD-BA) 
Model Mystere Falcon 900 series 
airplanes, which would require 
modification of the thrust reverser 
electrical control system, reinforcement 
of the thrust reverser actuating 
mechanism (actuating rods, hinge pin, 
and hinge fitting), and replacement of 
the hydraulic actuator end fitting. This 
proposal is prompted by: (1) Reports of 
the thrust reversers receiving a “stow” 
command when they should have been 
in the “deployed” condition, and (2) 
reports of cracking of the actuator 
system components. This condition, if 
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not corrected, could result in excessive 
loads on the thrust reverser linkage 
while in stowage transit, and failure of 
the linkage. 


DATES:-Comments must be received no 
later than November 17, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
174-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Falcon Jet Corporation, 
Customer Support Department, 
Teterboro Airport, Teterboro, New 
Jersey 07608. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Standardization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert C. McCracken, 
Standardization Branch, ANM-113; 
telephone (206) 431-1979. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above.-All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 





Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


Docket Number 89-NM-174-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


The Direction Générale de L’Aviation 
Civile (DGAC)}, which is the 
airworthiness authority of France, in 
accordance with existing provisions of a 
bilateral airworthiness agreement, has 
notified the FAA of an unsafe condition 
which may exist on AMD-BA Model 
Mystere Falcon 900 series airplanes. 
There have been reports of the thrust 
reversers receiving a “stow” command 
when they should have been in the 
“deployed” condition. This anomaly has 
occurred due to a change in the air) 
ground signal following rebound after 
landing. There have also been reports of 
fatigue cracking in the thrust reverser 
linkage and cracking of the hydraulic 
actuator end fitting due to the thrust 
reverser doors being moved with engine 
thrust at a setting other than idle thrust. 
This condition, if not corrected, could 
result in excessive loads on the thrust 
reverser linkage and actuator end fitting 
while in stowage transit, and failure of 
the components. 

AMD-BA has issued Service Bulletins 
F900-54 (F900-78-1), Revision 1, and 
F900-61 (F900-78-2), both dated July 19, 
1989, which describe procedures for 
modification of the thrust reverser 
control system to maintain the reverser 
doors open when they are ordered 
deployed, and reinforcement of thrust 
reverser linkage actuating rods, hinge 
pins, and hinge fittings. 

(Note: Service Bulletin F900-61 references 
Hurel-DuBois Service Bulletin F900HD001, 
dated June 27, 1989, which further describes 
reinforcement of thrust reverser door 
actuating rods, hinge pins, and hinge fittings.) 


The French DGAC has classified these 
services bulletins as mandatory, and has 
issued Airworthiness Directive 89—-106- 
008(B) addressing this subject. 

This airplane model is manufactured 
in France and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of the 
same type design registered in the 
United States, an AD is proposed which 
would require modification of the thrust 
reverser electrical contro! system, 
modification of the thrust reverser 
actuating mechanism (actuating rods, 
hinge pin, and hinge fitting), and 
replacement of the hydraulic actuator 
endfitting, in accordance with the 
service bulletins previously described. 


It is estimated that 40 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 50 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
The required parts would be provided 
by the manufacturer at no cost to the 
operator. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $80,000. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated; will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Avions Marcel Dassault-Breguet Aviation 
(AMD-BA): Applies to all Model 
Mystere Falcon 900 series airplanes, 
certificated in any category. Compliance 
is required as indicated, unless 
previously accomplished. 


To prevent breakage of mechanical 
elements of the thrust reverser door actuating 
system, accomplish the following: 

A. Within 60 days after the effective date 
of this AD, modify the thrust reverser 
automatic stowage electrical control system 
and ensure the segregation, at the ground/ 
flight proximity detector level, of the braking 
and thrust reverser control circuits, in 
accordance with the procedures in AMD-BA 
Service Bulletin F900-54, Revision 1, dated 
July 19, 1989. 

B. In accordance with the following 
schedule, identify the source of the end 
fittings of the thrust reverser door actuating 
rods and reinforce the thrust reverser 
actuating mechanism (actuating rods and 
hinge pin) in accordance with AMD-BA 
Service Bulletin F900-61, dated July 19, 1989 
(Reference Hurel-DuBois Service Bulletin 
F900HD001): 

1. For end fittings manufactured by 
Frankenjura, prior to the accumulation of 800 
landings since the airplane was new, or 
within 60 days after the effective date of this 
AD, whichever occurs later. 

2. For end fittings manufactured by Sarma, 
prior to the accumulation of 1,300 landings 
since the airplane was new or within 60 days, 
after the effective date of this AD, whichever 
occurs later. 

C. Prior to the accumulation of 1,300 
landings, or within the next 60 days after the 
effective date of this AD, whichever occurs 
later, reinforce the thrust reverser actuating 
mechanism (actuating rods and hinge pin} 
and repair the synchronizing bell crank hinge 
fitting, in accordance with AMD-BA Service 
Bulletin F900-61, dated July 19, 1989. 
(Reference Hurel-DuBois Service Bulletin 
F900HD001) 

D. Prior to the accumulation of 4,000 
landings, or within 60 days after the effective 
date of this AD, whichever occurs later, 
modify the hydraulic actuator Part Number 
(P/N) 106124 to P/N 106124-01 by replacing 
end-fitting P/N 106124200101 with a new end- 
fitting P/N 106124200102, in accordance with 
the manufacturer's maintenance manual, 
Maintenance Procedure 78-305. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. : 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Standardization Branch, ANM-113. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Falcon Jet Corporation, 
Customer Support Department, 
Teterboro Airport, Teterboro, New 
Jersey 07608. These documents may be 
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examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Standardization Branch, 9010 East 
Marginal Way South, Seattle, 
Washington. 


Issued in Seattle, Washington, on 
September 18, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22712 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-153-AD] 


Airworthiness Directives; Boeing 
Model 727 Series Airpianes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to all Boeing Model 727 series 
airplanes, which would require 
inspection, repair if necessary, and 
modification of certain fuselage frames. 
This proposal is prompted by reports of 
fatigue cracking in certain fuselage 
frames. This condition, if not corrected, 
could result in loss of structural integrity 
of the fuselage that could result in 
airplane depressurization. 


DATES: Comments must be received no 
later than November 10, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rule Docket No. 89-NM- 
153-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Stanton R. Wood, Airframe Branch, 
ANM-12CS; telephone (206) 431-1924. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 


Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-153-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


There have been several recent 
reports of cracking of the fuselage aft 
lower lobe frames between body 
stations (BS) 950 and BS 1166 on Boeing 
Model 727 airplanes that had 
accumulated between 49,700 and 51,600 
flight cycles. Some of the reports 
involved multiple frame cracking. 
Cracking has been determined to be due 
to fatigue. This condition, if not detected 
and repaired, could reduce the structural 
integrity of the fuselage and cause 
depressurization of the airplane. 

The FAA has reviewed and approved 
Boeing Alert Service Bulletin 727- 
53A0195, dated May 4, 1989, which 
describes procedures for visual 
inspection, repair, and modification of 
certain fuselage frames. 


Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require inspection for 
cracking, repair if necessary, and 
incorporation of a preventative 
modification of certain fuselage frames, 
in accordance with the service bulletin 
previously described. 


There are approximately 1,695 Model 
727 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 1,172 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 16 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $750,080. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354(a), 1421 and 1423; 


49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness ; 
directive: 

Boeing: Applies to all Model 727 series 
airplanes, certificated in any category. 
Compliance required as indicated, unless 
previously accomplished. 
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To detect cracking in the fuselage aft lower 
frames between body stations (BS) 950 and 
BS 1166, accomplish the following: 

A. Within the next 3,000 flight cycles or 15 
months after the effective date of this AD, 
whichever occurs sooner, or prior to the 
accumulation of 40,000 flight cycles, 
whichever occurs later, conduct a detailed 
visual inspection of the fuselage frames, in 
accordance with Part I of Boeing Alert 
Service Bulletin 727-53A0195, dated May 4, 
1989. If any cracks are detected, repair prior 
to further flight, in accordance with Part I of 
the service bulletin. Repeat the inspection at 
intervals not to exceed 3,000 flight cycles or 
15 months, whichever occurs sooner. The 
repetitive inspections may be terminated for 
only those areas repaired in accordance with 
the service bulletin. 

B. Within the next 7,500 flight cycles or 45 
months after the effective date of this AD, 
whichever occurs sooner, or prior to the 
accumulation of 47,500 flight cycles, 
whichever occurs later, accomplish the 
preventive modification in accordance with 
Part I., Paragraph B., of Boeing Alert Service 
Bulletin 727-53A0195, dated May 4, 1989. 
Incorporation of this preventive modification 
terminates the inspection requirement of this 
AD for the area modified. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Seattle Aircraft Certification Office. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. - 


Issued in Seattle, Washington, on 
September 11, 1989. 
Leroy A. Keith, ‘ 


Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 


[FR Doc. 89-22713 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-156-AD] 


Airworthiness Directives; Boeing 
Model 767 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice to amend an 
existing airworthiness directive (AD), 
applicable to certain Boeing Model 767 
series airplanes, which currently 
requires detailed visual inspection of the 
aft pressure bulkhead for damage and 
cracking, and repair, if necessary. This 
action would require additional eddy 
current inspections prior to the airplane 
accumulating 25,000 flight cycles. This 
proposal is prompted by reports of 
cracking detected during fatigue testing 
of the aft pressure bulkhead. This 
condition, if not corrected, could lead to 
failure of the aft pressure bulkhead and 
depressurization of the airplane. 

DATES: Comments must be received no 
later than November 13, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 88-NM- 
156-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
FAA, Northwest Mountain Region, 9010 
East Marginal Way South, Seattle, 
Washington, 

FOR FURTHER INFORMATION: Mr. Stanton 
R. Wood, Airframe Branch, ANM-120S; 
telephone (206) 431-1924. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
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the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-156-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


On August 9, 1988, the FAA issued AD 
88-19-03, Amendment 39-6001 (53 FR 
30981; August 17, 1988), applicable to 
Boeing Model 767 series airplanes, to 
require visual inspections of the aft 
pressure bulkhead for damage and 
cracking, and repair, if necessary. That 
action was prompted by reports of 
damage on the aft side of the pressure 
bulkhead sustained during maintenance 
operations. This condition, if not 
corrected, could lead to failure of the aft 
pressure bulkhead and depressurization 
of the airplane. 

In that preamble to that AD, the FAA 
stated that there were, at that time, no 
non-destructive testing procedures 
available to detect fatigue cracking in 
the aft pressure bulkhead, but that after” 
development of such procedures, the 
FAA would consider further rulemaking 
to require inspection for fatigue cracks. 
Since issuance of that AD, eddy current 
inspection techniques have been 
developed. Additionally, during recent 
fatigue testing of the airplane, cracking 
was detected. Therefore, the FAA has 
determined that eddy current inspection 
of the aft pressure bulkhead for fatigue 
cracks is necessary to detect and correct 
cracking before it could lead to failure of 
the aft pressure bulkhead and 
depressurization of the airplane. 

The FAA has reviewed and approved 
Boeing Service Bulletin 767-53-0026, 
Revision 1, dated March 16, 1989, which 
describes eddy current inspection 
procedures and references repair 
procedures for aft pressure bulkhead 
damage and cracking. : 

Since this condition is likely to exist 
or develop on other airplanes of this 





same type of design, an AD is proposed 
which would revise AD 88-19-03 to 
require eddy current inspection of the 

"aft pressure bulkhead for cracking, and 
repair, if necessary, in. accordance with 
the service bulletin previously 
described. 

There are approximately 175 Model 
767 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 82 airplanes of U.S. 
registry would be affected by this 
amendment, that it would take 
approximately 12 manhours per airplane 
to accomplish the required actions,.and 
that the average labor cost would be $40 
per manhour. Based on these figures, the 
total cost impact of the amendment on 
U.S. operators is estimated to be $39,360. 

The regulations proposed herein 
would not have substantial direci effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation: (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “‘significant 
rule” under the DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend Part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 

§ 39.13 [Amended] 

2. Section 39.13 is amended by 

amending AD 88-19-03, Amendment 39- 


6001 (53 FR 30981; August 47, 1988), as 
follows: 


Boeing: Applies to Model 767 series 
airplanes, line numbers 1 through 175, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To prevent a condition that could lead to 
depressurization of the airplane, accomplish 
the following: 

A. Prior to the accumulation of 6,000 flight 
cycles or within the next 1,000 flight cycles 
after September 26, 1988, whichever occurs 
later, unless accomplished within the last 
5,000 flight cycles, and thereafter at intervals 
not to exceed 6,000 flight cycles, perform a 
detailed visual inspection of the aft side of 
the entire body station 1582 pressure 
bulkhead for damage (as defined in the 
Structural Repair Manual) and cracking, in 
accordance with Boeing Service Bulletin 767- 
53-0026, dated November 19, 1987, or 
Revision 1, dated March 16, 1989. 

B. Prior to the accumulation of 25,000 flight 
cycles, and thereafter at intervals not to 
exceed 6,000 flight cycles, perform an eddy 
current inspection of the body station 1582 
pressure bulkhead, in accordance with 
paragraph C. of the Accomplishment 
Instructions of Boeing Service Bulletin 767- 
53-0026, Revision 1, dated March 16, 1989. 

C. Repair all damage and cracking prior to 
further flight in accordance with NOTE 4 in 
the Accomplishment Instructions of Boeing 
Service Bulletin 767-53-0026, Revision 1, 
dated March 16, 1989. 

D. For the purposes of complying with this 
AD, the number of flight cycles may be 
determined to equal the number of 
pressurization cycles where the cabin 
pressure differential was equal to or greater 
than 2.0 PSI. 

E. An alternative means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance - 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Seattle Aircraft Certification Office. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and.21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this Ad. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 


Airplanes, P.O. Box 3707, Seattle, 


Washington 98124. These documents 
may be examined at FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or Seattle 
Aircraft Certification Office, FAA, 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington. 
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Issued in Seattle, Washington, on 
September 12, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate Aircraft Certification Service. 
[FR Doc. 89-22714 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-41 


14 CFR Rart 39 
[Docket No. 89-NM-167-AD] 


Airworthiness Directives; Boeing 
Model 767 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to certain Boeing Model 767 
series airplanes, which would require 
rework, or inspection and rework, of the 
acoustical seal for entry/service doors 
to ensure proper arming of the 
emergency evacuation slide. This 
proposal is prompted by a report of a 
door frame acoustical seal which had 
migrated downward and interfered with 
the girt bar carrier rotation, which 
resulted in incomplete arming of the 
slide mechanism. This condition, if not 
corrected, could result in an unarmed 
emergency evacuation slide, which must 
be armed for slide deployment during an 
emergency evacuation. 


DATES: Comments must be received no 
later than November 13, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
167-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, ‘or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Pliny Brestel, Airframe Branch, ANM- 
120S; telephone (206) 431-1931. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
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participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-167-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


An operator of Boeing Model 767 
airplanes reported that on several 
occasions, and on the same airplanes, 
the right forward entry/service door 
handle moved from the latched position 
during flight. Investigation revealed that, 
because of a lack of adequate adhesive, 
the door frame acoustical seal had 
migrated downward and interfered with 
girt bar carrier rotation, which resulted 
in incomplete travel of the arming 
mechanism and could allow handle 
movement in flight. The migrating seal 
was also partially filling the girt bar 
viewing window and could have been 
mistaken for the yellow flag on the girt 
bar carrier which could erroneously be 
interpreted as an armed slide 
mechanism indication. The slide 
mechanism must be armed to deploy the 
slide automatically during an emergency 
evacuation. 

The FAA has reviewed and approved 
Boeing Service Bulletin 767-—25-0123, 
dated May 25, 1989, which describes the 
inspection and rework of the acoustical 
seal for entry/service doors to ensure 
proper arming of the evacuation slide 
‘and to prevent the false armed 
indication of an unarmed slide. 

Since this condition is likely to exist 
on other airplanes of this same type 


design, an AD is proposed which would 
require rework, or inspection and 
rework, of entry/service door acoustical 
seals, in accordance with the service 
bulletin previously described. 

There are approximately 261 Model 
767 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 111 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 2 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $8,880. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy-of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend Part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354(a), 1421 and 1423; 


49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


BEST COPY AVAILABLE 


Boeing: Applies to Model 767 series 
airplanes, as listed in Boeing Service 
Bulletin 767-25-0123, dated May 25, 1989 © 
(hereafter referred to as the Service 
Bulletin), certificated in any category. 
Compliance required within the next 90 
days after the effective date of this AD, 
unless previously accomplished. 

To ensure proper arming of the emergency 
evacuation slide mechanism for entry/service 
doors and to prevent a false armed 
indication, accomplish the following: 

A. For Group 1 airplanes, perform the 
inspection and rework of the acoustical seal 
for entry/service doors in accordance with 
paragraph IIL, part B., of the Service Bulletin. 

B. For Group 2 airplanes, rework the 
acoustical seal for entry/service doors in 
accordance with paragraph IIL. part C., of the 
Service Bulletin. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aircraft Certification Office, FAA 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Seattle Aircraft Certification Office. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

Issued in Seattle, Washington, on 
September 12, 1989. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22715 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-173-AD] 


Airworthiness Directives; Boeing 
Model 747-400 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 





SUMMARY: This notice proposes to adopt 
a new airworthiness directive {AD}, 
applicable to certain Boeing Model 747- 
400 series airplanes, which would 
require modification of the Auxiliary 
Power Unit (APU) electrical circuit to 
preclude operating the APU without fire 
detection capability. This proposal is 
prompted by a determination that the 
APU will be shut down and the fire 
detection circuit unpowered during the 
subsequent 60 second cool down cycle if 
the DC power battery switch is switched 
to the OFF position. This condition, if 
not corrected, could result in an 
undetected APU fire during the 60 
second cool down cycle. 
DATE: Comments must be received no 
later than October 30, 1989. 
ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
173-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from Boeing Commercial 
Airplanes, P.O. Box 3707, Séattle, 
Washington 98124. This information 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 
FOR FURTHER INFORMATION CONTACT: 
Michael E. Dostert, Propulsion Branch; 
telephone (206) 431-1974. Mailing 
address: FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, C- 
68966, Seattle, Washington 98168. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 
Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 


summarizing each FAA/public contact. 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 


Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-173-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

It was recently determined that on 
certain Boeing Model 747-400 series 
airplanes, the APU fire detection system 
is unpowered during the 60 second cool 
down cycle if the DC power main 
battery switch is in the OFF position. 
This condition, if not corrected, could 
result in an undetected APU fire during 
the 60 second cool down cycle. 

The manufacturer has determined that 
eliminating the 60 second APU cool 
down cycle after power to the APU is 
removed will not degrade the service life 
of the APU. 

The FAA has reviewed and approved 
Boeing Service Bulletin 747-26-2135, 
dated June 29, 1989, which describes a 
modification to the APU electrical 
power circuit to eliminate the 60 second 
cool down cycle and, therefore, prevent 
operation of the APU without fire 
detection. In the interim, until the 
modification is completed, it is 
necessary to keep the DC power battery 
switch in the ON position to provide 
power to the APU fire detection system. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which weuld require modification of the 
APU electrical circuit in accordance 
with the service bulletin previously 
described. © 

There are approximately 19 Model 
747-400 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 4 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 45 
manhours per airplane to accomplish the 
required actions, and that the average - 
labor cost would be $40 per manhour 
with parts costing $500 per airplane. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $9,200. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
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12612, it isdetermined tit this proposal 
would net have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; {2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and {3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may ‘be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Praposed Amendment 


Accordingly pursuant to the authurity 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to.amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423 
49 U.S.C. 106(g) (Revised Pub. L..97-449. 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boeing: Applies to Model 747-400 series 
airplanes, as listed in Boeing Service 
Bulletin 747—26-2135, dated June 29, 1989 
certificated in any category. Compliance 
required.as indicated, unless previously 
accomplished. 

To preclude operation of the APU without 
fire detection, accomplish the following: 

A. Within the next ten days after the 
effective date of this AD, unless previously 
accomplished, add the following to the 
Limitations Section of the FAA-approved 
Airplane Flight Manual (AFM). This may be 
accomplished by inserting a copy of this AD 
in the AFM: 

Auxiliary Power Unit:“The DC power 
main battery switch must remain.in the ON 
position during all APU operation including 
the 60 second coo! down cycle following APU! 
shutdown " 

B. Within the next 30 days after the 
effective date of this AD, modify the APU 
electrical power circuit in accordance with 
Boeing Service Bulletin 747-26-2135 dated 
June 29, 1989. 

'C. The Airplane Flight Manual limitation 
required by paragraph A.. above. may be 
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removed following incorporation of the 
modification required by paragraph B., above. 

D. An alternate means of compliance or _ 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when the Manager, 
Seattle Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Seattle Aircraft Certification Office. 

E. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate an to a base in order to 
comply with the requirements of this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 17900 Pacific 
Highway South, Seattle, Washington, or 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

Issued in Seattle, Washington, on 
September 18, 1989. 


Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22716 Filed 9-25-89; 8:45. am] 
BILLING CODE 4910-13- 


14 CFR Part 39 
[Docket No. 89-NM-143-AD]} 
Airworthiness Directives: McDonnell 


Douglas Model DC-9-80 and MD-88 
Series Airplanes - 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 


a new airworthiness directive (AD), 
applicable to McDonnell Douglas Model 
DC-9-80 and MD-88 series airplanes, 
which would require modification of the 
aircraft to revise the wiring of the 
takeoff warning system throttle lever 
switches in order to place them in series 
instead of parallel. This modification 
would eliminate nuisance warnings of 
the takeoff warning system during 
single-engine taxi operations, by 
requiring both throttle levers to be in the 
takeoff position to arm the takeoff 
warning system. This proposal is 
prompted by an FAA review of large 
turbofan/turbojet aircraft takeoff 


configuration warning systems, which 
concluded that takeoff warning systems 
deactivated by flight crews because of 
nuisance warnings during less-than-all- 
engine taxi operation pose a petential 
problem if the deactivation is not 
annunciated to the flight crew. This 
condition, if not corrected, could result 


in takeoff of an airplane in an unsafe 


takeoff configuration. 


- DATES: Comments must be received no 


later than November 10, 1989. 
ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
143-AD, 17900 Pacific Highway South. 
C-68966, Seattle, Washington 98168. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Richard S. Saul, Aerospace 
Engineer, Systems and Equipment 
Branch, ANM-130L, FAA, Northwest 
Mountain Region, Los Angeles Aircraft 
Certification Office, 3229 EAst Spring 
Street, Long Beach, California 90806; 
telephone (213) 988-5342. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. Al! 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-143-AD.” The 
postcard will be date/time stamped and 
returned to the commenter. 


Discussion 


Investigation of an accident that 
occurred shortly after taking off, 
involving a McDonnel Douglas Model 


DC-9-82 airplane, revealed that the 
airplane was not configured properly for 
takeoff. The takeoff warning system on 
the airplane, which is designed to alert 
the flight crew that the airplane is not 
configured properly for takeoff, failed to 
provide a warning of improper takeoff 
configuration. 


The reason for this failure was 
determined to be loss of electrical power 
to the takeoff warning system portion of 
the Central Aural Warning System 
(CAWS). It was further determined that 


’ this loss of electrical power was caused 


by a failed, tripped, or intentionally 
opened circuit breaker. This condition, if 
not corrected, could result in takeoff of 
an airplane while in an unsafe 
configuration for takeoff. 


In response to the preliminary findings 
as to the cause of the accident, the FAA 
established a special team to conduct a 
general review of takeoff warning 
systems. The team concentrated its 
review on large turbofan/turbojet 
transport airplanes manufactured by 
Airbus, Boeing, Lockheed, and 
McDonnell Douglas, since they 
considered the takeoff warning systems 
on these airplanes to be representative 
of the systems installed on the majority 
of transport category airplanes. The 
review noted that the McDonnel 
Douglas Model DC-9-80 and MD-88 
series airplanes have a propensity for 
nuisance warnings from the takeoff 
warning system during single-engine 
taxi operations. Because of this, flight 
crews may intentionally open the 
takeoff warning system circuit breaker 
to silence the warning. In this event, 
there is no annunciation to the flight 
crew that the takeoff warning system is 
deactivated. 


The manufacturer is currently 
developing a modification to the wiring 
for the takeoff warning system throttle 
lever switches which will place them in 
series rather than in parallel. This 
modification would eliminate nuisance 
warnings of the takeoff warning system 
during single-engine taxi operations, by 
requiring both throttle levers to be in the 
takeoff position to arm the takeoff 
warning system. If this modification and 
related service information are 
approved and available in the near 
future, the FAA may consider 
referencing these items in the final rule 
of this AD action. 


Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require modification of the 
aircraft to revise the wiring of the 
takeoff warning system throttle lever 
switches in order to place the switches 
in series instead of parallel. The FAA 
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proposes that this modification be 
installed within 12 months from the 
effective date of the final rule. 

There are approximately 605 Model 
DC-9-80 and MD-88 series airplanes of 
the affected design in the worldwide 
fleet. It is estimated that 364 airplanes of 
U.S. registry would be affected by this 
AD, that it would take approximately 4 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. It 
is estimated that no parts cost would be 
involved. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be $58,240. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator. 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354({a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


McDonnell Douglas Applies to Model DC-9- 
80 and MD-88 series airplanes, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To prevent takeoff of an airplane while in 
an unsafe configuration for takeoff, due to 
deactivation of the takeoff warning system 
by the flight crew to eliminate nuisance 
warnings of the takeoff warning system 
during single-engine taxi operations, 
accomplish the following: 

A. Within 12 months after the effective 
date of this AD, rewire the takeoff warning 
system throttle lever switches to place them 
in series, rather than in parallel, in a manner 
approved by the Manager, Los Angeles. 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office. FAA. 
Northwest Mountain Region. 

Note: This request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager. 
Los Angeles Aircraft Certification Office, 
FAA, Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD 

Issued in Seattle, Washington. on 
September 11, 1989 
Leroy A. Keith, 

Manager, Transport Airplane Dire: turate 

Aircraft Certification Service 

{FR Doc. 89-27717 Filed 9-25-89. 8:45 am| 


BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 89-NM-196-AD] 


Airworthiness Directives; McDonnell 
Douglas Model DC-8 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA). DOT 

ACTION: Notice of proposed rulemaking 
(NPRM) 


SUMMARY: This notice proposes to adopt 
@ new airworthiness directive (AD). 
applicable to McDonnell Douglas Model 
DC-8 series airplanes, which would 
require certain inspections and 
structural modifications. This proposal! 
is prompted by reports of recent 
incidents involving fatigue cracking. 
corrosion, and stress corrosion cracking 
in transport category airplanes that are 
approaching or have exceeded their 
economic design goal. These incidents 
have jeopardized the airworthiness of 
the affected airplanes. These conditions. 
if not corrected, could result in a 
degradation in the structural capabilities 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


of the affected airplanes. This action 
also reflects the FAA's decision that 
long term continued operational safety 
should be assured by actual 
modification of the airframe, where 
feasible, rather than only by repetitive 
inspections for known service problems. 
DATES: Comments must be received no 
later than December 15, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
196-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 


- Long Beach, California 90806, Attention: 


Director, Publication and Training, C1- 
750 (54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. David Y.]. Hsu, Airframe Branch, 
ANM-120L, Los Angeles Aircraft 
Certification Office, FAA, 3229 East 
Spring Street. Long Beach, California 
90806-2425: telephone (213) 988-5323. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in hght of the comments received. 


Comments are spec:ficatty invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available. both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
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must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-196-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Di . 

In April 1988, a high-cycle Boeing 
Model 737 series airplane suffered major 
structural damage in flight. Although the 
cause of the accident has not yet been 
determined, it has become clear that the 
airplane had numerous fatigue cracks 
and a great deal of corrosion. 
Subsequent inspections conducted by 
the operator on other high-cycle 
airplanes in its fleet revealed that two 
other airplanes had extensive fatigue 
cracking and corrosion. These airplanes 
were taken out of service. 

In June 1988, the FAA sponsored a 
conference on aging airplanes. It became 
obvious, because of the huge increase in 
air travel, the relatively slow pace of 
new airplane production, and the 
apparent economic feasibility of 
operating older technology airplanes, 
that older airplanes will continue to be 
operated rather than be retired. Because 
of the problems revealed by the accident 
described above, it was generally 
agreed that increased attention needed 
to be focused on this aging fleet and 
maintaining its continued operational 
safety. 

The Air Transport Association (ATA) 
of America and the Aerospace 
Industries Association (AIA) of America 
committed to identifying and 
implementing procedures to ensure 
continuing structural airworthiness of 
aging transport category airplanes. An . 
Aging Aircraft Task Force, with 
representatives from the aircraft 
operators, manufacturers, regulatory 
authorities, and other aviation 
representatives, was established in 
August 1988. The objective of the Task 
Force was to sponsor “Working Groups” 
to (1) select service bulletins, applicable 
to each airplane model in the transport 
fleet, to be recommended for mandatory 
modification and inspection of aging 
airplanes, (2) develop corrosion-directed 
inspection and prevention programs, (3} 
review the adequacy of each operator's 
structural maintenance program, (4) 
review and update the Supplemental 
Inspection Decuments (SID), and (5) 
assess repair quality. 

The Working Group assigned to 
review McDonnell Douglas Model DC-8 
series airplanes completed its work on 
Item (1), above, in June 1989. The 
Working Group’s proposal is contained 
in “DC-8 Aging Aircraft Service Action 
Requirements Document,” McDonnell 
Douglas Report No. MDC K1579, dated 


September 1989. The FAA has reviewed 
and approved this document. 

The Document references inspections 
and modifications from 52 service 
bulletins and recommends they be 
incorporated in the applicable 
McDonnell Douglas Model DC-8 series 
airplanes. In addition, the Document 
describes additional inspections and 
modifications that will be included in 
upcoming revisions to these service 
bulletins. 

The modifications consist of 10 
modifications to the wing, 4 modi- 
fications to the fuselage, 2 modifications 
to the cargo door, 1 modification to the 
empennage, 5 modifications to the flight 
controls, 2 modifications to the landing 
gear, and 28 modifications to the engine 
pylon. They include structural 
reinforcement/replacement of skins, 
longerons, bulkheads, frames, ribs, 
spars, and other structural members. 

Generally, the referenced inspections 
are intended to detect premature 
cracking in the event it occurs prior to 
the accomplishment of the terminating 
modifications. However, in certain cases 
where cracking is anticipated, a 
terminating modification has not been 
deemed necessary. In these cases, the 
Working Group has recommended that 
inspections (and repairs, if necessary) 
continue indefinitely; this is reflected in 
the Document. 

Inspecting and completing these 
modifications will reduce the potential 
for major structural failure. 

Since fatigue cracking, corrosion, and 
stress corrosion is likely to exist or 
develop on other airplanes of this same 
type design, an AD is proposed which 
would require inspections and 
modification of McDonnell Douglas 
Model DC-8 series airplanes at their 
economic design goal or, in some cases, 
at a specific time, in accordance with 
the McDonnell Douglas Document 
previously described. 

The FAA has been advised that some 
Model DC-8 airplanes have already 
been modified in accordance with 
certain service bulletins reflected in the 
Document. Modification previously 
accomplished in accordance with 
service bulletins referenced in the 
Document constitutes terminating action 
for the applicable inspection 
requirements of those service bulletins. 
Many service bulletin terminating 
modifications, having relatively long 
thresholds, are straightforward and can 
be effectively accomplished while the 
airplane is down for other modifications 
called out in the Document. 

The “economic design goal” of an 
airplane is typically considered to be the 
period of service, after which a ~ 
substantial increase in the maintenance 


costs is expected to take place in order 
to assure continued operational safety 
The economic design goal for the 
McDonnell Douglas Model DC-8 series 
airplane is 20 years for structural 
problems associated with environmental 
deterioration, and 50,000 flight cycles-or 
100,000 flight hours for structural 
problems associated with fatigue 
damage. - 


The proposed compliance time for 
accomplishment of the mandatory 
structural modification program is upen 
reaching the applicable economic design 
goal or within 4 years after the effective 
date of the AD, whichever occurs later. 
This time interval was determined 
based upon the ability of the 
manufacturer to provide the parts 
necessary for the modification, and the 
time necessary to incorporate the 
modifications. 


In the interim, safety will be provided 
by various means currently in place that 
are considered satisfactory to detect 
damage prior to the occurrence of an 
unsafe condition. These include 
operators’ on-going basic maintenance 
programs; continuing inspections 
required by numerous previously issued 
AD's; the Supplemental Inspection 
Document (SID) program, previously 
mandated by AD 87-14-06, Amendment 
39-5631 (52 FR 25591; July 8; 1987); the 
FAA's increased emphasis on 
surveillance of operators’ maintenance 
programs and procedures; and the 
FAA's participation in programs to 
physically inspect high-time airplanes 
during scheduled heavy maintenance. 

There are approximately 346 Model 
DC-8 series airplanes of the affected 
design in the worldwide fleet. It is 
estimated that 218 airplanes of U.S. 
registry would be affected by this AD 
within the initial threshold of 4 years.. 

The cost to inspect each airplane is 
estimated to be $9,360 over the initial 
4-year time period. This figure 
represents an average of 234 manhours 
per airplane at a labor charge of $40 per 
manhour. 

The cost to modify each airplane is 
estimated to be $9,260 over the initial 
4-year time period. This cost represents 
$3,700 per airplane for the modification 
kits, and $5,560 per airplane for labor to 
accomplish the required service actions 
(139 manhours per airplane at an 
average labor cost of $40 per manhour). 

Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $4,059,160 over the 
initial 4-year time period. These figures 
do not include the cost of downtime, 
planning, set up, familiarization, or tool 
acquisition 





©9408 
a 


Additional airplanes will be affected 
as they accumulate time-in-service and 
reach the threshold for modification. — 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


McDonnell Douglas: Applies to Model DC-8 
series airplanes, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent structural failure, accomplish 
the following: 

A. Within 3 years after the effective date of 
this AD, unless previously accomplished 
within the last year, perform inspections for 
cracks in accordance with the service 
bulletins listed in Table 2.1 of “DC-8 Aging 
Aircraft Service Action Requirements 
Document,” McDonnell Douglas Report No. 
MDC K1579, dated September 1989, 
nereinafter refered to as “The Document.” 
Repeat these inspections at intervals 


specified the applicable service bulletins 
listed in Table 2.1 of The Document. 

1. If cracks are found during any 
inspection, prior to further flight, either 
accomplish the terminating modification in 
accordance with the applicable service 
bulletin, or repair in accordance with data 
approved by the Manager, Los Angeles 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

2. Modification in accordance with 
paragraph B. of this AD terminates individual 
inspection requirements of the applicable 
service bulletin. 

B. Except as provided below, prior to 
reaching the incorporation thresholds listed 
in The Document, or within 4 years after the 
effective date of this AD, whichever occurs 
later, accomplish the structural modifications 
in accordance with the service bulletins 
listed in The Document. Modifications whose 
time for accomplishment is specified in The 
Document by a calendar date must be 
accomplished by that date in lieu of the 4 
years specified in this paragraph. 

Note: The modification required by this 
paragraph does not terminate the inspection 
requirements of any other AD unless that AD 
specifies that any such modification 
constitutes terminating action for the 
inspection requirements. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Los Angeles Aircraft Certification Office. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

The FAA will request Federal Register 
approval to incorporate by reference “DC-8 
Aging Aircraft Service Action Requirements 
Document,” McDonnell Douglas Report No. 
MDC K1579, dated September 1989, identified 
and described in this proposed directive. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90806, Attention: 
Director, Publication and Training, C1- 
750 (54-60). These documents may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. — 
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Issued in Seattle, Washington, on 
September 14, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 89-22718 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 89-NM-197-AD] 


Airworthiness Directives; McDonnell 
Douglas Model DC-9 and C-9 (Military) 
Series Airplanes, Including Model DC- 
9-80 Series and Model MD-88 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to McDonnell Douglas Model 
DC-9 and C-9 (Military) series 
airplanes, Model DC-9-80 series 
airplanes, and Model MD-88 airplanes, 
which would require certain inspections 
and structural modifications. This 
proposal is prompted by reports of 
recent incidents involving fatigue 
cracking, corrosion, and stress corrosion 
cracking in transport category airplanes 
that are approaching or have exceeded 
their economic design goal. These 
incidents have jeopardized the 
airworthiness of the affected airplanes. 
These conditions, if not corrected, could 
result in a degradation in the structural 
capabilities of the affected airplanes. 
This action also reflects the FAA’s 
decision that long term continued 
operational safety should be assured by 
actual modification of the airframe, 
where feasible, rather than only by 
repetitive inspections for known service 
problems. 

DATES: Comments must be received no 
later than December 15, 1989. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
197-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90806, Attention: 
Director, Publication and Training, C1- 
750 (54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the Los 
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Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Michael O'Neil, Airframe Branch, 
ANM-120L, 3229 East Spring Street, 
Long Beach, California 90806-2425; 
telephone (213) 988-5320. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 88-NM-197-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 

Discussion 

In April 1988, a high-cycle Boeing 
Model 737 series airplane suffered major 
structural damage in flight. Although the 
cause of the accident has not yet been 
determined, it has become clear that the 
airplane had numerous fatigue cracks 
and a great deal of corrosion. 
Subsequent inspection conducted by the 
operator on the high-cycle airplanes in 
its fleet revealed that two other 
airplanes had extensive fatigue cracking 
and corrosion. These airplanes were 
taken out of service. 

In June 1988, the FAA sponsored a 
conference on aging airplanes. It became 
obvious, because of the huge increase in 
air travel, the relatively slow pace of 
new airplane production, and the 
apparent economic feasibility of 
operating older technology airplanes, 
that older airplanes will continue to be 


operated rather than be retired. Because 
of the problems revealed by the accident 
described above, it was generally 
agreed that increased attention needed 
to be focused on this aging fleet and 
maintaining its continued operational 
safety. 

The Air Transport Association (ATA) 
of America and the Aerospace 
Industries Association (AIA) of America 
committed to identifying and 
implementing procedures to ensure 
continuing structural airworthiness of 
aging transport category airplanes. An 
Aging Aircraft Task Force, with 
representatives from the aircraft 
operators, manufacturers, regulatory 
authorities, and other aviation 
representatives, was established in 
August 1988. The objective of the Task 
Force was to sponsor “Working Groups” 
to (1) select service bulletins, applicable 
to each airplane model in the transport 
fleet, to be recommended for mandatory 
modification and inspection of aging 
airplanes, (2) develop corrosion-directed 
inspections and prevention programs, (3) 
review the adequacy of each operator's 
structural maintenance program, (4) 
review and update the Supplemental 
Inspection Documents (SID), and (5) 
assess repair quality. 

The Working Group assigned to 
review McDonnell Douglas Model DC-9 
and C-9 (Military) series airplanes, 
including Model DC-9-80 series and 
Model MD-88 airplanes, completed its 
work on Item (1), above, in June 1989. 
The Working Group’s proposal.-is 
contained in “DC-9/MD-80 Aging 
Aircraft Service Action Requirements 
Document,” McDonnell Douglas Report 
No. MDC K1572, dated September 1989. 
The FAA has reviewed and approved 
this document. 

The Document references inspections 
and modifications from 56 service 
bulletins and recommends they be 
incorporated in the applicable 
McDonnell Douglas Model DC-9 and C- 
9 (Military) series, Model DC-9-80 
series, and Model MD-88 airplanes. In 
addition, the Document describes 
additional modifications and inspections 
which will be included in upcoming 
revisions to these service bulletins. 

The modifications consist of 10 
modifications to the wing, 21 
modifications to the fuselage, 8 
modifications to the doors, 5 
modifications to the empennage, 1 
modification to the landing gear, and 2 
modifications to the engine pylon and 9 
systems actions. They include structural 
reinforcement/replacement of skins, 
longerons, bulkheads, frames, ribs, 
spars, landing gears and other structural 
members. 


Generally, the referenced inspections 
are intended to detect premature 
cracking in the event it occurs prior'to 
the accomplishment of the terminating 
modifications. However, in certain cases 
where cracking is anticipated, a 
terminating modification has not been 
deemed necessary. In these cases, the 
Working Group has recommended that 
inspections (and repairs, if necessary) 
continue indefinitely; this is reflected in 
the Document. 

Inspecting and completing these 
modifications will reduce the potential 
for major structural failure. 

Since fatigue cracking, corrosion, and 
stress corrosion is likely to exist or 
develop on other airplanes of this same 
type design, an AD is proposed which 
would require inspections and 
modification of McDonnell Douglas 
Model DC-9 and C-9 (Military) series 
airplanes, including Model DC-9-80 
series and Model MD-88 airplanes, at 
their economic design goal or, in some 
cases, at a specific time, in accordance 
with the McDonnell Douglas Document 
previously described. 

The “economic design goal” of an 
airplane is typically considered to be the 
period of service, after which a 
substantial increase in the maintenance 
costs is expected to take place in order 
to assure continued operational safety. 
The economic design goal for the 
McDonnell Douglas Model DC-9 and C- 
9 (Military) series airplanes is 20 years 
for structural problems associated with 
environmental deterioration, and 100,000 
flight cycles or 75,000 flight hours for 
structural problems associated with 
fatigue damage. The economic design 
goal for the McDonnell Douglas Model 
DC-9-80 series and Model MD-88 
airplanes is 20 years for structural 
problems associated with environmental 
deterioration, and 75,000 flight cycles or 
75,000 flight hours for structural 
problems associated with fatigue 
damage. 

The proposed compliance time for 
accomplishment of the mandatory 
structural modification program is upon 
reaching the applicable economic design 
goal or within 4 years after the effective 
date of the AD, whichever occurs later. 
This time interval was determined 
based upon the ability of the 
manufacturer to provide the parts 
necessary for the modification, and the 
time necessary to incorporate the 
modifications. 

In the interim, safety will be provided 
by various means currently in place that 
are considered satisfactory to-detect 
damage prior to the occurrence of an 
unsafe condition. These include 
operators’ on-going basic maintenance 
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programs; continuing inspections 
required by numerous previously issued 
AD’s; the Supplemental Inspection 
Document (SID) program, previously 
mandated by AD 87-14-07, Amendment 
39-5630; (52 PR 25589; July 8, 1987); the 
FAA's increased emphasis on 
surveillance of operators’ maintenance 
programs and procedures; and the 
FAA’s participation in programs to 
physically inspect high-time airplanes 
during scheduled heavy maintenance. 

There are approximately 1,500 Model 
DC-9 and C-9 (Military) series 
airplanes, including Model DC-9-80 
series and Model MD-88 airplanes, of 
the affected design in the worldwide 
fleet. It is estimated that 568 Model DC- 
9/C-9 series airplanes and 173 Model 
DC-9-80/MD-88 series airplanes of U.S. 
registry would be affected by this AD 
within the initial threshold of 4 years. 

The total cost impact of this proposed 
AD associated with the Model DC-9 and 
C-9 (Military) series airplanes is 
estimated to be $43,224,800 for the initial 
4-year time period. This figure is 
calculated as follows: 

(1) The cost to inspect each airplane is 
estimated to be $37,840 over the initial 4- 
year time period. This figure represents 
an average of 946 manhours per airplane 
at a labor charge of $40 per manhour. 

(2) The cost to modify each airplane is 
estimated to be $38,260 over the initial 4- 
year time period. This figure represents 
$15,140 for the modification kits and 
$23,120 per airplane for labor to 
accomplish the required service actions 
(578 manhours per airplane at $40 per 
manhour). 

_ The total cost impact of this proposed 
AD associated with the Model DC-9-80 
series airplanes and Model MD-88 
airplanes is estimated to be $649,096 for 
the initial 4-year time period. This figure 
is calculated as follows: 

(1) The cost to inspect each airplane is 
estimated to be $1,880 over the initial 4- 
year time period. This figure represents 
an average of 47 manhours per airplane 
at a labor charge of $40 per manhour. 

(2) The cost to modify each airplane is 
estimated to be $1,872 over the initial 4- 
year time period. This figure represents 
$752 for the modification kits and $1,120 
per airplane for labor to accomplish the 
required service actions (28 manhours 
per airplane at $40 per manhour). 

Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $43,873,896 over the 
initial 4-year time period. It does not 
include the cost of downtime, planning, 
set up, familiarization, or tool 
acquisition. 

Additional airplanes will be affected 
as they accumulate time-in-service and 
reach the threshold for modification. 


The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


McDonnell Douglas: Applies to Model DC-9 
and C-9 (Military) series airplanes, 
including Model DC-9-80 series and 
Model MD-88 airplanes, certificated in 
any category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent structural failure, accomplish 
the following: 

A. Within 3 years after the effective date of 
this AD, unless previously accomplished 
within the last year, perform inspections for 
cracks in accordance with the service 
bulletins listed in Tables 2.1 and 2.2 of “DC- 
9/MD-80 Aging Aircraft Service Action 
Requirements Document,” McDonnell 
Douglas Report No. MDC K1572, dated 
September 1989, hereinefter referred to as 
“The Document.” Repeat these inspections at 
intervals specified in the service bulletins 
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listed in Tables 2.1 or 2.2 of The Document as 
applicable. 

1. If cracks are found during any 
inspection, prior to further flight, either 
accomplish the terminating modification in 
accordance with the applicable service 
bulletin, or repair in accordance with data 
approved by the Manager, Los Angeles 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

2. Modification in accordance with 
paragraph B. of this AD terminates individual 
inspection requirements of the applicable 
service bulletin. 

B. Except as provided below, prior to 
reaching the incorporation thresholds listed 
in The Document, or within 4 years after the 
effective date of this AD, whichever occurs 
later, accomplish the structural modifications 
in accordance with the service bulletins 
listed in The Document. Modifications whose 
time for accomplishment is specified in The 
Document by a calendar date must be 
accomplished by that date in lieu of the 4 
years specified in this paragraph. 

Note: The modification required by this 
paragraph does not terminate the inspection 
requirements of any other AD unless that AD 
specifies that any such modification 
constitutes terminating action for the 
inspection requirements. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment, and then send it to the Manager, 
Los Angeles Aircraft Certification Office, 
FAA, Northwest Mountain Region. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

The FAA will request Federal Register 
approval to incorporate by reference “DC-9/ 
MD-80 Aging Aircraft Service Action 
Requirements Document,” McDonnell 
Douglas Report No. MDC K1572, dated 
September 1989, identified and described in 
this proposed directive. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California $0806, Attention: 
Director, Publication and Training, C1— 
750 (54-60). These documents may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 
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Issued in Seattle, Washington, on 
September 14, 1989. 
Darrell M. Pederson, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR Doc. 89-22719 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
{Docket No. 89-NM-198-AD] 


Airworthiness Directives; McDonnell 
Douglas Model DC-10 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD), 
applicable to McDonnell Douglas Model 
DC-10 series airplanes, which would 
require certain structural modifications 
and some inspections. This proposal is 
prompted by reports of recent incidents 
involving fatigue cracking and corrosion 
in transport category airplanes that are 
approaching or have exceeded their 
economic design goal. These incidents 
have jeopardized the airworthiness of 
the affected airplanes. This condition, if 
not corrected, could result in a 
degradation in the structural capabilities 
of the affected airplanes. This action 
also reflects the FAA's decision that 
long term continued operational safety 
should be assured by actual 
modification of the airframe, where 
feasible, rather than only repetitive 
inspections for known service problems. 
DATES: Comments must be received no 
late than December 15, 1989. 
ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Transport Airplane 
Directorate, ANM-103, Attention: 
Airworthiness Rules Docket No. 89-NM- 
198-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90806, Attention: 
Director, Publication and Training, C1- 
750 (54-60). This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Maurice P. Cook, Airframe Branch, 
ANM-120L, 3229 East Spring Street, 


Long Beach, California 90806-2425; 
telephone (213) 988-5226. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 


‘they may desire. Communications 


should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. 


Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA/public contact, 
concerned with the substance of this 
proposal, will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this Notice 
must submit a self-addressed, stamped 
post card on which the following 
statement is made: “Comments to 
Docket Number 89-NM-198-AD.” The 
post card will be date/time stamped and 
returned to the commenter. 


Discussion 


In April 1988, a high-cycle Boeing 
Model 737 series airplane suffered major 
structural damage in flight. Although the 
cause of the accident has not yet been 
determined, it has become clear that the 
airplane had numerous fatigue cracks 
and a great deal of corrosion. 
Subsequent inspection conducted by the 
operator on the high-cycle airplanes in 
its fleet revealed that two other 
airplanes had extensive fatigue cracking 
and corrosion. These airplanes were 
taken out of service. 

In June 1988, the FAA sponsored a 
conference on aging airplanes. It became 
obvious, because of the significant 
increase in air travel, the relatively slow 
pace of new airplane production, and 
the apparent economic feasibility of 
operating older technology airplanes, 
that older airplanes will continue to be 


- operated rather than be retired. Because 


of the problems revealed by the accident 
described above, it ws generally agreed 
that increased attention needed to be 
focused on this aging fleet and 
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maintaining its continued operational 
safety. 

The Air Transport Association (ATA) 
of America and the Aerospace 
Industries Association (AIA) of America 
are committed to identifying and 
implementing procedures to ensure 
continuing structural airworthiness of 
aging transport category airplanes. An 
Aging Aircraft Task Force, with 
representatives from the aircraft 
operators, manufacturers, regulatory 
authorities, and other aviation 
representatives, was established in 
August 1988. The objective of the Task 
Force was to sponsor “Working Groups” 
to (1) select service bulletins, applicable 
to each airplane model in the transport 
fleet, to be recommended for mandatory 
modification and inspection of aging 
airplanes, (2) develop corrosion-directed 
inspections and prevention program, (3) 
review the adequacy of each operator's 
structural maintenance program, (4) 
review and update the Supplemental 
Inspection Documents (SID), and (5) 
assess repair quality. 

The Working Group assigned to 
review McDonnell Douglas Model DC- 
10 series airplanes completed its work 
on Item (1), above, in August 1989. The 
Working Group's proposal is contained 
in “DC-10/KC-10 Aging Airplane 
Service Requirements Action 
Document,” McDonnell Douglas Report 
No. MDC K1571, dated September 1989. 
The FAA has reviewed and approved 
this document. 

The Document references 
modifications and some inspections 
form 33 service bulletins, and 
recommends they be incorporated in the 
applicable McDonnell Douglas DC-10 
series airplanes. In addition, the 
Document describes additional 
modifications and inspections which 
will be included in upcoming revisions 
to these service bulletins. The 
modifications consist of 6 modifications 
to the wing, 9 modifications to the 
fuselage, 2 modifications to the 
empennage, 2 modifications to the 
landing gear, 10 modifications to the 
engine pylon, and 4 systems service 
actions. They include structural 
reinforcement/replacement of skins, 
doublers, plates, gussets, frames, spars, 
and other structural and systems items. 
The referenced inspections are intended 
to detect premature cracking in the 
event it occurs prior to the 
accomplishment of the required 
modifications. Inspecting and 
completing these modifications will 
reduce the potential for major structural 
failure. 

Since fatigue cracking and corrosion 
is likely to exist or develop on other 
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airplanes of a similar type design, an AD 
is proposed which would require 
modification and inspections of 
McDonnell Douglas Model DC-10 series 
airplanes at their test-supported 
structural life goal or, in some cases, at 

a specific time, in accordance with the 
McDonnell Douglas Document 
previously described. 

McDonnell Douglas has a design 
service life goal for the DC-10 series 
airplanes based on a series of fatigue 
tests conducted in the laboratory to 
simulate flight. The McDonnell Douglas 
test-supported structural life of the 
Model DC-10 is 42,000 landings and 
60,000 flight hours (one-half of the life 
demonstrated by tests to 84,000 landings 
and 120,000 flight hours, equivalent to 40 
years of airline service). This was 
selected by McDonnell Douglas as the 
maximum life to which Model DC-10 
series airplanes should be operated 
without the incorporation of 
modifications to assure continued safe 
and economic flight. 

With two exceptions, the proposed 
compliance time for accomplishing the 
mandatory structural modifications is 
upon reaching the applicable test- 
supported life or within 4 years after the 
effective date of the AD, whichever is 
later. This time interval was determined 
based upon the ability of the 
manufacturer to provide the parts 
necessary for the modification, and the 
time necessary to incorporate the 
modifications. The two exceptions for 
compliance times are landing gear 
modifications, which must be 
accomplished at 8,160 and 18,000 
landings after the parts are determined 
to be crack free. 

Prior to reaching the test-supported 
structural life goal, safety will be 
provided by requiring some repetitive 
inspections until the modification 
incorporation thresholds are reached. In 
addition, safety will be provided by 
various mean currently in place that are 
considered satisfactory to detect 
damage prior to the occurrence of an 
unsafe condition. These include 
operators’ on-going basic maintenance 
programs; continuing inspections 
required by numerous previously issued 
AD’s; the Supplemental Inspection 
Document (SID) program; the FAA's 
increased emphasis on surveillance of 
operators’ maintenance programs and 
procedures; the FAA’s participation in 
programs to physically inspect high-time 
airplanes during scheduled heavy 
maintenance; and the manufacturer’s 
recommendation to document inspection 
findings on a continuous basis. 

There are approximately 426 Model 
DC-10 series airplanes of the affected 
design in the worldwide fleet. It is 


estimated that 194 airplanes of U.S. 
registry would be affected by this AD 
within the initial threshold of 4 years. 

Many of the affected airplanes have 
previously accomplished various 
modifications that would be required by 
this proposed AD. However, assuming 
that no airplane had accomplished any 
of the proposed modifications, the total 
cost impact of the proposed rule is 
estimated to be $179,480 per airplane 
over the initial 4-year time period. (The 
manufacturer, however, has advised 
that, based on the modification status of 
the U.S. fleet, a more realistic average 
cost per airplane is $24,000.) This figure 
includes $80,000 per airplane for the 
modification kits, and $99,480 per 
airplane for labor to accomplish the 
required service actions (2,487 manhours 
per airplane at a labor cost of $40 per 
manhour). Based on these figures, the 
total maximum cost impact of the AD on 
U.S. operators is estimated to be 
$34,819,120 over the initial 4-year time 
period. It does not include the cost of 
inspections, downtime, planning, setup, 
familiarization, or tool acquisition costs. 

Additional airplanes will be affected 
as they accumulate time-in-service and 
reach the threshold for modification. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to be by the Administrator, 
the Federal Aviation Administration 
proposes to amend part 39 of the Federal 
Aviation Regulations as follows: 
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PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


McDonnell Douglas: Applies to Model DC-10 
series airplanes, certificated in any 
category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent structural failure, accomplish 
the following: 

A. Within the threshold for inspections 
specified in the service. bulletins listed in 
Table 2.1 of “DC~10/KC-10 Aging Aircraft 
Service Action Requirements Document,” 
McDonnell Douglas Report No. MDC K1571, 
dated September 1989 (hereinafter referred to 
as “The Document”), or within one repetitive 
inspection period specified in those service 
bulletins after the effective date of this AD, 
whichever is later, inspect for cracks in ~ 
accordance with those service bulletins. 
Repeat these inspections at intervals 
specified in the service bulletins listed in 
Table 2.1 of The Document. 

1. If cracks are found during any 
inspection, prior to further flight, either 
accomplish the terminating modification in 
accordance with the applicable service 
bulletin, or repair in accordance with data 
approved by the Manager, Los Angeles 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

2. Modification in accordance with 
paragraph B. of this AD terminates individual 
inspection requirements of the applicable 
service bulletin. 

B. Except as provided below, prior to 
reaching the incorporation thresholds listed 
in The Document or within the next 4 years 
after the effective date of this AD, whichever 
occurs later, accomplish the structural 
modifications listed in Section 2, Table 2.1, of 
The Document. Modifications whose time for 
accomplishment is specified in The Document 
by a calendar date must be accomplished by 
that date in lieu of the 4 years specified in 
this paragraph. 

Note: The modifications required by this 
paragraph do not terminate the inspection 
requirements of any other AD unless that AD 
specified that any such modification 
constitutes terminating action for the 
inspection requirements. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who will either concur or 
comment and then send it to the Manager, 
Los Angeles Aircraft Certification Office. 
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D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

The FAA will request Federal Register 
approval to incorporate by reference “DC-10/ 
KC-10 Aging Aircraft Service Action 
Requirements Document,” McDonnell 
Douglas Report No. MDC K1571, dated 
September 1989, identified and described in 
this proposed directive. 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90806, Attention: 
Director, Publication and Training, C1— 
750 (54-60). These documents may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 17900 Pacific Highway 
South, Seattle, Washington, or at the Los 
Angeles Aircraft Certification Office, 
3229 East Spring Street, Long Beach, 
California. 

Issued in Seattle, Washington, on 
September 14, 1989. 

Darrell M. Pederson, 


Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 


[FR D0c. 89-22720 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-ASW-36] 


Proposed Revision of Transition Area; 
Bunkie, LA 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to revise 
the transition area located at Bunkie, 
LA. The development of a new standard 
instrument approach procedure (SIAP) 
to the Bunkie Municipal Airport, 
utilizing the new Bunkie Nondirectional 
Radio Beacon (NDB), has made this - 
proposal necessary. The intended effect 
of this proposed revision is to provide 
adequate controlled airspace for aircraft 
executing all SIAP’s now serving the 
Bunkie Municipal Airport. 

DATES: Comments must be received on 
or before November 17, 1989. 

AppreEss: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Docket No. 88-ASW-36, Department of 
Transportation, Federal Aviation 
Administration, Fort ‘Vorth, TX 76193- 
0530. 


The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Southwest Region, Federal 
Aviation Administration, 4400 Blue 
Mound Road, Fort Worth, TX. 

FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530; telephone: (817) 624-5561. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic,’environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 89-ASW-36.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Assistant Chief Counsel, 4400 Blue 
Mound Road, Fort Worth, TX, both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Manager, 
Airspace and Procedures Branch, 
Department of Transportation, Federal 
Aviation Administration, Fort Worth, 
TX 76193-0530. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM'’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 

The FAA is considering an 
amendment te § 71.181 of the Federal 
Aviation Regulations (14 CFR part 71) to 
revise the transition area located at 
Bunkie, LA. The development of a new 
SIAP to the Bunkie Municipal Airport, 
utilizing the new Bunkie NDB, has 
necessitated this proposal. The intended 
effect of this proposed revision is to 
provide adequate controlled airspace for 
aircraft executing all SIAP’s now serving 
the Bunkie Municipal Airport. The 
revised Bunkie, LA, Transition Area will 
exclude that portion which overlies the 
Marksville, LA, Transition Area. Section 
71.181 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6E dated January 3, 
1989. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority, 
delegated to me, the FAA proposes to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-499, January 12, 1983); 14 
CFR 11.69. fs 


§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 
Bunkie, LA [Revised] 


That airspace extending upward from 700 
feet above the surface within a 6.5-mile 





39414 


radius of the Bunkie Municipal Airport 
(latitude 30°57'24” N., longitude 92°14’02” W.), 
excluding that portion which overlies the 
Marksville, LA, Transition Area. 


Issued in Fort Worth, TX on September 12, 
1989. 

Francis J. Johns, 

Acting Manager, Air Traffic Division, 
Southwest Region. 

[FR Doc. 89-22721 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-AWP-22] 


Transition Area, Las Vegas, NV 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the Las Vegas, NV, transition 
area, near Peach Springs, AZ, VORTAC 
to provide controlled airspace for the 
MEAD Eight Standard Instrument 
Departure, Peach Springs Transition. 
This route addition and airspace change 
will help to decongest general aviation 
routings in the Las Vegas terminal area 
and increase ATC system efficiency. 
DATES: Comments must be received on 
or before November 9, 1989. 
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Attn: Manager, 
System Management Branch, AWP-530, 
Docket No. 89-AWP-22, Air Traffic 
Division, P.O. Box 92007, World Way 
Postal Center, Los Angeles, CA 90009. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Western-Pacific Region, Federal 
Aviation Administration, Room 6W14, 
15000 Aviation Boulevard, Lawndale, 
California. 

An informal docket may also be 
examined during normal business hours 
at the Office of the Manger, System 
Management Branch, Air Traffic 
Division at the above address: 


FOR FURTHER INFORMATION CONTACT: 
Jon L. Semanek, Airspace Specialist 
Management Branch, AWP-530, Air 
Traffic Division, Western-Pacific 
Region, Federal Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California 90261, 
telephone (213) 297-0433. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 


Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
above. Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made; “Comments to 
Airspace Docket No. 89-AWP-22.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before.taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Systems 
Management Branch, Air Traffic 
Division, at 15000 Aviation Boulevard, 
Lawndale, California 90261, both before 
and after the closing date for comments. 
A report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, System 
Management Branch, AWP-530, P.O. 
Box 92007, WWPC, Los Angeles, CA 
90009. Cummunications must identify 
the notice number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circular 
No. 11-2A which describes the 
application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of part-71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to amend the Las Vegas, NV, 
transition area, near Peach Springs, AZ, 
VORTAC to provide controlled airspace 
for the MEAD Eight Standard instrument 
departure, Peach Springs Transition. 
This route addition and airspace change 
will help to decongest general aviation 
routings in the Las Vegas terminal area 
and increase ATC system efficiency. 
Section 71.181 of part 71 of the Federal 
Aviation Regulations was republished in 
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Handbook 7400.6E dated January 3, 
1989. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” 
under Executive Order 12291; (2) is nota 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR Part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAY, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g), 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Las Vegas, NV [Amended] 

In the twelveth line between “114°14'00".;” 
and “to lat. 35°39'00"N.”, insert “‘to lat. 
35°56'00"N., long. 114°14’00” W.,; to lat. 
35°43'00”N., long. 113°51'00” W.; to lat. 
35°35'15”N., long. 113°55’30" W.; to lat. 
35°35'00°N., long. 113°56'00" W.., to lat. 
35°44'45"N., long. 114°14’00” W.” 

Issued in Los Angeles, California, on 
September 8, 1989. 

Jacqueline L. Smith, 

Manager, Air Traffic Division, Western- 
Pacific Region. 

[FR Doc. 89-22722 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-13-M 
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DEPARTMENT OF COMMERCE 
Bureau of Export Administration 


15 CFR Part 769 
[Docket No. 90773-9173] 
RIN 0694-AA11 


Restrictive Trade Practices or 
Boycotts 


AGENCY: Bureau of Export 
Administration, Commerce. 


ACTION: Proposed rule. 


SUMMARY: The Department proposes to 
revise the foreign boycott provisions of 
the Export Administration Regulations. 
The revisions would clarify the 
application of: (1) The intent provision 
to the reporting requirement; (2) the 
jurisdictional requirements relating to 
the implementation of letters of credit; 
(3) the furnishing information 
prohibitions to informatior. about the 
nationality of directors and about 
blacklisted persons; (4) the shipping 
requirement exception to refusals to use 
blacklisted vessels; and (5) the import 
and shipping document exception to 
information about the nationality of 
carriers and residence of manufacturers 
or suppliers. The revisions are intended 
to clarify areas of confusion. In addition, 
the proposal would remove many 
references and provisions dealing with 
effective dates and grace periods that 
are no longer applicable. 

DATES: Comments must be received by 
October 26, 1989. 

ADDRESSES: Written comments (six 
copies) may be mailed or delivered to 
William V. Skidmore, Director, Office of 
Antiboycott Compliance, Room H6098, 
Bureau of Export Administration, U.S. 
Department of Commerce, Washington, 
DC 20230. 

FOR FURTHER INFORMATION CONTACT: 
Jon Paugh, Director, Compliance Policy 
Division, Office of Antiboycott 
Compliance, U.S. Department of 
Commerce, 202-377-4550. 
SUPPLEMENTARY INFORMATION: . 


Rulemaking Requirements and 
Invitation to Comment 


This proposed rule is consistent with 
Executive Order 12291 and 12661. This 
rule is issued in proposed form and 
comments will be considered in the 
development of final regulations. 

The Department will consider all 
comments received before the close of 
the comment period in developing final 
regulations. Comments received after 
the end of the comment period will be 
considered if possible, but their 
consideration cannot be assured. 


Accordingly, the Department encourages 
interested persons who wish to 
comment to do so at the earliest 
possible time to permit the fullest 
consideration of their views, 

The Department will not accept public 
comments accompanied by a request 
that part or all of the material be treated 
confidentially because of its business 
proprietary nature or for any other 
reason. The Department will return such 
comments and material to the person 
submitting the comments and will not 
consider them in the development of 
final regulations. 

All public comments on these 
regulations will be a matter of public 
record and will be available for public 
inspection and copying. In the interest of 
accuracy and completeness, the 
Department requires comments in 
written form. Oral comments must be 
followed by written memoranda, which 
will also be a matter of public record 
and will be available for public review 
and copying. Communications from 
agencies of the United States 
Government or foreign governments will 
not be made available for public 
inspection. 

The public record concerning these 
regulations will be maintained in the 
Bureau of Export Administration 
Freedom of Information Records 
Inspection Facility, Room H-4886, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, 
may be inspected and copied in 
accordance with regulations published 
in part 4 of title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records 
may be obtained from Margaret Cornejo, 
Bureau of Export Administration 
Freedom of Information Officer, at the 
above address or by calling (202) 
377-2593. 

Regulatory Impact Analysis 

The Department has determined that 
the proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. It 
would ensure that the regulations fully 
reflect the Department's current 
interpretations, policies and practices. 
Therefore, a regulatory flexibility 
analysis is not required by the 
Regulatory Flexibility Act. 

Paperwork Reduction Act 

The proposed rule involves a 

collection of information requirement 


subject to the Paperwork Reduction Act 
of 1980. 44 U.S.C. 3501 et seq. This 


collection has been approved by-the: 
Office of Management and Budget under 
control number 0694-0012. 


Background 


The Department, through the Office of 
Antiboycott Compliance, is responsible 
for enforcement of the antiboycott 
provisions of the Export Administration 
Act (the Act). The Act encourages, and 
in some cases requires, U.S. persons to 
refuse to participate in foreign boycotts 
that the United States does not sanction. 
U.S. persons are also required to report 
receipt of boycott-related requests. The 
antiboycott provisions of the Act are 
implemented by 15 CFR part 769 of the 
Export Administration Regulations (the 
regulations). Examples accompany the 
text of the regulations. 

This proposed rule would revise and 
clarify some of the current provisions of 
the regulations that the Department has 
found are still debated or confusing. In 
addition, the proposal would remove 
references and provisions dealing with 
effective dates and grace periods which 
have become moot with the passage of 
time. 


Section 769.1 Definitions 


Section 769.1(d) (18) and (19) define 
“activities in United States commerce” 
based on the circumstances surrounding 
implementation of letters of credit. 
These definitions are used to determine 
whether the jurisdictional requirements 
for the prohibitions and reporting 
requirements in part 769 of the 
regulations are met. Section 769.2(f), 
which prohibits the implementing of 
letters of credit containing prohibited 
conditions, defines the circumstances in 
which a letter of credit is in United 
States commerce and subject to the 
prohibition of this section. Section 
769.1(d)(20) references § 769.2(f), stating 
that one should look to § 769.2(f) to 
determine whether implementing a letter 
of credit is “covered by this part.” The 
proposed rule would revise this 
reference by replacing the words “this 
part” with “the prohibition of § 769.2(f)”. 

The Department proposes two 
changes in the “interit” provisions of the 
regulations, § 769.1(e). The changes 
would clarify the description of the 
rule's applicability and remove an 
example. 

The first change would involve the 
statement in § 769.1(e)(3) that “Intent is 
a necessary element of any violation of 
this part.” Some have argued that, by its 
general reference to “any violation of 
this part,” the statement incorporates 
intent as an element of violations of 
§ 769.6, the reporting requirement. It is 
clear from the Act and the regulations 
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that the intent requirement applies only 
to prohibited conduct. No action 
designated as “prohibited” violates the 
law unless it is taken with the “intent to 
comply with, further, or support” an 
unsanctioned foreign boycott. The intent 
requirement is set forth in section 8(a) of 
the Act. The obligation to report, 
however, arises from section 8(b)(2). 
Section 769.1(e)(3) of the regulations 
was adopted when part 769 included 
only the prohibitions in § 769.2. When 
the reporting requirements in § 769.6 
were later revised to reflect the 
requirements of the Export 
Administration Amendments of 1977, 
the language of § 769.1(e)(3) was 
apparently overlooked and not changed. 
The proposed rule would revise the 
generai statement in paragraph (e)(3) to 
make it clear that intent is an element 
only of any violation of the prohibitions 
set forth in § 769.2 of the regulations. 

The second change to the intent 
provision would be the removal of 
example (ix). The example has little 
practical significance and may lead to 
unnecessary confusion concerning the 
meaning of the intent requirement. On 
balance, the Department believes the 
example should be removed rather than 
revised. 


Section 769.2 Prohibitions 


A number of changes proposed to 
§ 769.2, which defines prohibited 
conduct. Under § 769.2(c), which 
prohibits furnishing certain information 
about race, religion, sex or national 
origin, example (vii) states that a U.S. 
company may furnish certain 
information about the nationality of its 
officers or directors. The example, 
however, is misleading because, while 
furnishing the information does not 
violate § 769.2(c), it does violate 
§ 769.2(d)—the prohibition on furnishing 
information about business 
relationships. See particularly, example 
(xvi) to § 769.2(d). The proposal would 
make clear that, although the furnishing 
of information described in example 
(vii) would not violate § 769.2(c), it 
would violate § 769.2(d). (The proposal 
would also note that, depending upon 
the circumstances, the furnishing might 
fall within one of the exceptions 
contained in § 769.3.) 

A number of relatively minor changes 
are proposed in § 769.2(d) in examples 
illustrating the prohibited nature of 
furnishing information about the 
blacklist status of suppliers or affiliates. 
It has been erroneously argued that, 
where a supplier or affiliate is not 
blacklisted, a firm's statement of that 
fact does not supply information of a 
type prohibited by § 769.2(d). The 
regulatory changes are designed to make 


clear that any furnishing of information 
about the blacklist status of others is 
prohibited. The revised examples 
emphasize that, even where a firm’s 
supplier or affiliate is not blacklisted, 
the firm's statement that they are not 
blacklisted is prohibited because it 
furnishes information that the firm is not 
dealing with a blacklisted firm. 


Section 769.3 Exceptions to Prohibitions 


The proposed rule would not make 
any substantive changes to the 
exceptions in § 769.3, but would only 
clarify regulatory language or eliminate 
misleading references in examples or 
text. 

The change proposed in § 769.3({a-2) 
would be the addition of a new example 
which would emphasize that the 
exception does not permit compliance 
with restrictions on the use of 
blacklisted vessels, but is limited to 
restrictions on the use of vessels of 
boycotted countries. 

The major changes for § 769.3(b) 
would be the clarification of the text 
and several examples concerning the 
permissibility of furnishing information 
about firms. Section 769.3(b) permits, 
among other things, U.S. persons to 
furnish or agree to furnish the names of 
carriers, manufacturers and suppliers of 
services in the narrow context of 
complying with the import and shipping 
document requirements of a boycotting 
country relating to the shipment of 
goods to that country. All information 
must be stated in positive, non- 
blacklisting, non-exclusionary terms 
unless it is the name of the carrier or the 
route of shipment. Information 
concerning the carrier or route of 
shipment may be supplied in negative 
terms in order to comply with boycotting 
country requirements protecting against 
war risks or confiscation. 

The Department has long taken the 
position that furnishing information 
about the nationality of a carrier or 
residence of a given firm on import or 
shipping documents relating to a 
shipment to a boycotting country is 
permissible in view of the primary 
boycott objectives underlying such 


document requirements. See § 769.3(a-1) 


and (a-2). Also, the Department has 
maintained that the nationality of a 
carrier may be supplied in negative 
terms. This information relates to 
requirements protecting against war 
risks or confiscation. The proposed rule 
would codify these longstanding policies 
and interpretations. 


Section 769.8 Grace Period and Effective 
Dates 

Sections 769.2(d), 769.2(f), 769.3(a—1), 
769.3(b) and 769.4 contain references to 
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a June 21, 1978 effective date for certain 
of the prohibitions and to the grace 
period in § 769.8, which delayed 
application of the regulations to certain 
contracts or agreements. The grace 
period was until December 31, 1978 or, 
on a case-by-case basis, until some date 
not later than December 31, 1979. 

These effective dates and grace 
periods no longer cover activity that 
would be subject to the initiation of 
enforcement actions. The statute of 
limitations applicable to the Act and 
regulations is five years and it is now 
more than five years after the effective 
date and grace period. The proposal 
would remove the references to and 
revise or remove provisions dealing with 
the effective date and grace period. 

Section 769.6, which contains the 
reporting requirements for the receipt of 
boycott-related requests, includes 
provisions concerning requests received 
before June 30, 1979. The proposal would 
remove these provisions from 
§ 769.6(b)(4)(i) and (ii). Violations of 
these provisions would be beyond the 
period of the statute of limitations. 


List of Subjects in 15 CFR Part 769 


Boycotts, Foreign trade, Reporting and 
recordkeeping requirements, Restrictive 
trade practices, Trade practices. 

For the reasons set forth in the 
preamble, 15 CFR part 769 would be 
amended as follows: 


PART 769—RESTRICTIVE TRADE 
PRACTICES OR BOYCOTTS 


1. The authority citation for part 769 
continues to read as follows: 


Authority: Pub. L. 96-72, 93 Stat. 503, (50 
U.S.C. app. 2401 et seq.), as amended by Pub. 
L. 97-145 of December 29, 1981, by Pub. L. 99- 
64 of July 12, 1985, and by Pub. L. 100-418 of 
August 23, 1988; E.O. 12525 of July 12, 1985 (50 
FR 28757, July 16, 1985). 


2. Section 769.1 would be amended by: 
Removing example (ix) and the Note 
that follows example (x) of the 
Examples of “Intent” in paragraph (e); 
redesignating example (x) of the 
Examples of “Intent” in paragraph (e) as 
example (ix); and revising paragraphs 
(d)(2) and (e)(3), to read as follows: 


§ 769.1 Definitions. 


* * + * 


(d) eo 2 

(2) See § 769.2(f) on “Letters of Credit” 
to determine the circumstances in which 
paying, honoring, confirming, or 
otherwise implementing a letter of credit 
is covered by the prohibition of 
§ 769.2(f). 

(e) * * * 
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(3) Intent is a necessary element of 
any violation of the prohibitions 
contained in § 769.2 of this part. It is not 
sufficient that one take’action that is 
specifically prohibited by this part. It is 
essential that one take such action with 
intent to comply with, further, or support 
an unsanctioned foreign boycott. 
Accordingly, a person who 
inadvertently, without boycott intent, 
takes a prohibited action does not 
violate any prohibition of this Part. 

3. Section 769.2 would be amended by: 

A. Removing paragraph (f)(11) and the 
heading, “Grace Period”, which 
precedes it; 

B. Amending the examples in 
paragraph (f) under the heading 
“Prohibition Against Implementing 
Letters of Credit” by: removing 
examples (vi), (vii) and (xi); 
redesignating examples (viii) through (x) 
and examples (xii) through (xvii) 
respectively, as examples (vi) through 
(viii) and (ix) through (xiv); because of 
the redesignation, amending newly 
designated example (vii) by changing 
the reference “(viii)” to “(vi)” and 
amending newly designated example (x) 
by changing the reference “(xii)” to 
“(ix)”; and 

C. Revising example (vii) in paragraph 
(c) and examples (x) and (xviii) in 
paragraph (d), to read as follows: 


§769.2 Prohibitions. 
(c) ee * 


Examples of the Prohibition Against 
Furnishing Discriminatory Information 

(vii) U.S. company A is considering 
establishing an office in boycotting country 
Y. In order to register to do business in Y, A 
is asked to furnish information concerning 
the nationalities of its corporate officers and 
board of directors. 

This prohibition does not prevent the 
furnishing of information about the 
nationalities of the officers and directors of 
A, because that information does not relate 
to the race, religion, sex, or national origin of 
any U.S. person. However, A's furnishing of 
that information would violate § 769.2(d)—the 
prohibition on furnishing information about 
business relationships. (Depending upon the 
circumstances, A's furnishing of that 
information might fall within one of the 
exceptions contained in § 769.3.) 


(d) * * * 


Examples Concerning Furnishing of 
Information 

(x) U.S. company A, in the course of 
negotiating a sale of goods to a buyer in 
boycotting country Y, is asked to certify that 
its supplier is not on Y’s blacklist. 

A may not certify that its supplier is not 
blacklisted, because A would be indicating 
whether it has a business relationship with 
suppliers that are known or believed to be 
restricted from having a business relationship 
with or in a boycotting country. Whether or 


not A's supplier is, in fact, blacklisted does 
not alter this conclusion. 

(xviii) U.S. company A is asked by 
boycotting country Y to certify that it is not 
the mother company, sister company, 
subsidiary, or branch of any blacklisted 
company, and that it is not in any way 
affiliated with any blacklisted company. 

A may not furnish the certification, 
because, in doing so, A would be indicating 
that it does not have any affiliation with 
those companies that are blacklisted and thus 
would be furnishing information about its 
business relationships with persons known or 
believed to be restricted from having a 
business relationship with a boycotting 
country. 

4. Section 769.3 would be amended by: 

A. Removing the parenthetical NOTE 
at the end of example (ii) in paragraph 
(a-1); 

B. Adding example (vi) to paragraph 
(a-2); 

C. Amending paragraph (b) by: 
revising (b)(1)(ii), (b)(1)(iii), (b)(1){iv), 
(b)(1)(v), and (b)(2); removing example 
(iii); redesignating examples (iv) through 
(xiii) as examples (iii) through (xii); and 
revising example (i) and newly 
designated examples (iii), (iv), (v), (vi), 
(vii), (viii), (ix), (xi), and (xii), to read as 
follows: 

§ 769.5 Exceptions to prohibitions. 

(a-2) ee 
Examples of Compliance with the Shipping 
Requirements of Boycotting Country 

(vi) Boycotting country Y orders goods from 
A, a U.S. manufacturer. The order specifies 
that the goods shipped by A “must not be 


shipped on vessels blacklisted by country Y”. . 


A may not agree to or comply with this 
condition because it is not a restriction 
limited to the use of carriers of the boycotted 
country. 


es * 

Me * *£ 

(ii) The name and nationality of the 
carrier; 

(iii) The route of the shipment; 

(iv) The name and residence of the 
supplier of the shipment; and 

(v) The name and residence of the 
provider of other services. 

(2) All such information must be 
stated in positive, non-blacklisting, non- 
exclusionary terms except for 
information with respect to the names 
and nationalities of carriers or routes of 
shipment, which may be stated in 
negative terms in conjunction with 
shipments to a boycotting country, in 
order to comply with precautionary 
requirements protecting against war 
risks or confiscation. 

Examples of Compliance With Import and 
Shipping Document Requirements 

(i) Boycotting country Y contracts with A, a 
U.S. petroleum equipment manufacturer, for 
certain equipment. Y requires that goods 
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being imported into Y must be accompanied 
by a certification that the goods being 
supplied did not originate in boycotted 
country X. 

A may not supply such a certificate in 
negative terms but may identify instead the 
country of origin of the goods in positive ~ 
terms only. 


* * * * * 


(iii) A, a U.S. apparel manufacturer, has 
contracted to sell certain of its products to B, 
a national of boycotting country Y. The form 
that must be submitted to customs officials of 
Y requires the shipper to certify that the 
goods contained in the shipment have not 
been supplied by “blacklisted” persons. 

A may not furnish the information in 
negative terms but may certify, in positive 
terms only, the name and residence of the 
supplier of the goods. 

(iv) Same as (iii), except the customs form 
requires certification that the insurer and 
freight forwarder used are not “blacklisted.” 

A may not comply with the request but 
may supply a certification stating, in positive 
terms only, the names and residences of the 
insurer and freight forwarder. 

(v) A, a U.S. petrochemical manufacturer, 
executes a sales contract with B, a resident of 
boycotting country Y. A provision of A’s 
contract with B requires that the bill of lading 
and other shipping documents contain 
certifications that the goods have not been 
shipped on a “blacklisted” carrier. 

A may not agree to supply a certification 
that the carrier is not “blacklisted” but may 
certify the name and nationality of the carrier 
in positive terms only. 

(vi) Same as (v), except that the contract 
requires certification that the goods will not 
be shipped on a carrier which flies the flag of, 
or is owned, chartered, leased, or operated by 
boycotted country X, or by nationals or 
residents of X. 

Such a certification, which is a reasonable 
requirement to protect against war risks or 
confiscation, may be furnished at any time. 

(vii) Same as (v), except that the contract 
requires that the shipping documents certify 
the name of the carrier being used. 

A may, at any time, supply or agree to 
supply the requested documentation 
regarding the name of the carrier, in positive 
terms only. 

(viii) Same as (v), except that the contract 
requires a certification that the carrier will 
not call at a port in boycotted country X 
before making delivery in Y. 

Such a certification, which is a reasonable 
requirement to protect against war risks or 
confiscation, may be furnished at any time. 

(ix) Same as (v), except that the contract 
requires that the shipping documents indicate 
the name of the insurer and freight forwarder. 

A may comply at any time, because the 
statement is not required to be made in 
negative or blacklisting terms. 
cz * * * * 


(xi) Same as (x), except that Y insists that 
A agree to certify that the goods will not be 
shipped on a carrier that is ineligible to enter 
Y's waters 

Such a certification,.which is not a 
reasonable requireraent to protect against 





war risks or confiscation, may not be 
supplied. 

(xii) A, a U.S. exporter, sells some of its 
products to boycotting country Y. A foreign 
bank located in Y opens a letter of credit to 
pay for the goods. The letter of credit requires 
that A supply documentation certifying that 
“the goods are not manufactured in boycotted 
country X”. 

A may not comply with the requirement of 
the letter of credit for the negative statement. 


to substitute a requirement for the furnishing 
of a positive statement about the origin of the 
goods. 


5. Section 769.4 would be amended by 
revising examples (iii) and {iv}, to read 
as follows: 


§ 769.4 Evasion. 


Examples 

(iii) A, a U.S. company sells sewing 
machines to boycotting country Y and 
routinely supplies negative certificates of 
origin. A learns that the furni of 
negative certificates of origin is prohibited 
and, therefore, arranges to have all future 
shipments run through a foreign corporation 
in a third country which will affix the 
necessary certification before forwarding the 
machines on to Y. 

A's arrangement to run its shipments 
through the third country in order to have 
negative certificates affixed constitutes 
evasion of this Part, because it is a device to 
mask prohibited activity carried out on A's 
behalf. 

(iv) A, a U.S. company, sells hand 
calculators to boycotting country Y and 
routinely supplies negative certificates of 
origin. A learns that the furnishing of such 
negative certificates is prohibited. A 
thereupon ceases all direct sales to Y, and 
instead arranges to make all future sales to 
distributor B in a third country. A knows B 
will step in and make the sales to Y which A 
would otherwise have made directly. B will 
make the necessary negative certifications. 
A's warranty, which it will continue to honor, 
runs to the purchaser in Y. 

A’s arrangement to make future sales 
through B constitutes evasion, because the 
diverting of orders to B is a device to mask 
prohibited activity carried out on A’s behalf. 


* * * * + 


6. Section 769.6 would be amended by 
revising paragraphs (b)(4){i} and 
(b)(4)(ii) and by revising the 
parenthetical at the end of the section to 
read as follows: 


§ 769.6 Reporting requirements. 

(b) * * 

(4) ** € 

(i) Where the person receiving the 
request is a United States person 
located in the United States, each 
submission must be postmarked by the 
last day of the month following the 
calendar quarter in which the request 
was received (e.g., April 30 for the 


quarter consisting of January, February, 
and March); 

(ii) Where the person receiving the 
request is a United States person 
located outside the United States, each 
submission must be postmarked by the 
last day of the second month following 
the calendar quarter in which the 
request was received (e.g., May 31 for 
the quarter consisting of January, 
February, and March). 

(Approved by the Office of Management and 
Budget under control number 0694-0012} 


§769.8 [Removed} 
7. Section 769.8 would be removed. 
Dated: September 11, 1987. 
William V. Skidmore, 
Director, Office of Antiboycott Compliance. 
[FR Doc. 89-22068 Filed 9-25-89; 8:45 am} 
BILLING CODE 3510-DT-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 17 

RIN 2900-AE06 


Confidentiality of Tort Claim Peer 
Review 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Proposed regulations. 


SUMMARY: The Department of Veterans 


Affairs (VA) is amending its regulations 
which govern the VA medical quality 
assurance program. These regulations 
delineate the responsibilities within 
VA's Veterans Health Services and 


* Research Administration (VHS&RA) 


with respect to the conduct of the 
Quality Assurance (QA) program and 
establishes standards that ensure that 
certain quality assurance records and 
documents are adequately safeguarded 
and used appropriately. 

DATES: Comments must be received on 
or before October 26, 1989. VA proposes 
to make these ions effective 30 
days after publication as a final rule in 
the Federal Register. Comments will be 
available for public inspection until 
November 6, 1989. 


ADoDRESS: Interested persons are invited 
to submit written suggestions or 
objections to The Secretary (271A), 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. All written comments received 
will be available for public inspection 
only in the Veterans Services Unit, room 
132 of the above address, between the 
hours of 8:00 a.m. and 4:30 p.m., Monday 
through Friday {except holidays) until 
November 6, 1989. 
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FOR FURTHER INFORMATION CONTACT: 
Agatha Francis, Office of the Medical 
Inspector (10A6), Veterans Health 
Services and Research Administration, 
(202) 233-5417. 

SUPPLEMENTARY INFORMATION: 


A. History 


The Veterans Disability 
Compensation and Housing Benefits 
Amendments of 1980 (Pub. L. 96-385) 
amended section 3305 of title 38, United 
States Code, to require the Secretary, 
Department of Veterans Affairs, to 
specify by regulation activities which 
meet the definition of VA's medical 
quality assurance program. This act 
explicitly precludes any activity from 
being designated as a quality assurance 
program unless such designation has 
been specified in regulation. 

On July 28, 1981, VA published 
proposed regulations to implement 
section 3305 of title 38, United States ~ 
Code. Final implementing regulations 
were published October 22, 1982, (47 FR 
47010) and, as codified at 38 CFR 17.500- 
17.540, are the existing regulations 
which VA proposes to amend. 
Development and refinement of VA's 
QA program since the publication of © 
those Health Services Review 
Organization (HSRO) regulations has 
identified the need for changes. 

The Veterans Health Care 
Amendments of 1985 (Pub. L. 99-166, 99 
Stat. 941 (1985)) amended 38 U.S.C. 4110 
to require the Secretary to prescribe 
uniform guidelines establishing 
administrative procedures to be 
followed in any case in which there is a 
proposed reduction or revocation of an 
individual health care provider's clinical 
privileges based on a deficiency in the 
employee's nce of professional 
responsibilities. The guidelines, which 
were implemented March 31, 1986, 
provide for an administrative hearing, 
should the employee request it, on the 
reduction or revocation of privileges. 
The guidelines also state that material 
which is part of the QA program may 
not be used or disclosed in the course of 
action to reduce or revoke privileges. 


B. Scope 


The proposed amendments will add a 
section dealing with the Tort Claim 
Information System. The proposed 
amendments will also state that a 
Department employee who is a 
bargaining unit member and who 
requests union member representation 
while being questioned in the course of 
a medical assurance investigation 
pursuant to 38 U.S.C. 3305 is to receive 
it. The amendment will also more 
clearly define the documents that are 
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considered a part of a quality assurance 
investigation and thus are protected 
under those regulations. 


C. Content of Proposed Regulations 


Tort Claim Information System. A 
major purpose of the Department's 
medical quality assurance program is to 
improve the quality of medical care 
provided by VA. Tort claims against the 
Department arising from medical care 
provided by VA usually involve 
allegations that the medical care was 
inadequate in some manner. The 
examination of these cases of allegedly 
inadequate medical care, even though 
the majority of them do not, in fact, 
involve inadequate care would be a 
useful procedure for VA to use in its 
ongoing efforts under 38 U.S.C. 3305 to 
improve the quality of medical care 
provided by VA. In order to initiate such 
a medical quality assurance program to 
review medical care provided in cases 
which are the basis for claims against 
VA, a new § 17.541 will be added. This 
regulation establishes this review 
program, as well as identifying the 
program records and information 


protected by 38 U.S.C. 3305. Further, this 


would allow for a timely quality 
assurance review of the care provided to 
the patients who filed claims with the 
District Counsel while the claims are 
still active. Information gathered during 
these reviews of the quality of care 
provided may be used only for the 
purposes outlined in 38 U.S.C. 3305 and 
its implementing regulations and may 
not be used for any other purpose, 
including tort claims involving VA. 

Employee Representation QA 
Investigations. The amendments to 
§§ 17.508(e)(1) and 17.527(e) will serve 
to clearly recognize the union 
representative's role in quality 
assurance investigations as well as 
specifying what the union representative 
must do in order to participate in the 
quality assurance investigations. Also 
clarified is that the representation right 
arises by virtue of labor law 
considerations only. 

Documents Considered Part of a 
Patient Injury Control Quality 
Assurance Investigation. The 
amendments to §§ 17.508(c)(2) and 
17.518(e) will serve to more clearly 
define the documents that are 
considered part of the Patient Injury 
Control Quality Assurance investigation 
and therefore are confidential and 
privileged. , 

VA has determined that these 
proposed regulations are not a “major 
rule” as defined by Executive Order 
12291, Federal Regulation. They will not 
have an effect on the economy of $100 
million and will not result in any major 


increases in the costs or prices for 
anyone; nor will they have any 
significant adverse effects on 
competition, employment, investment, 
productivity innovation, or on the ability 
of United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The Secretary hereby certifies that 
these proposed regulations will not, 
when promulgated, have a significant 
economic impact on a substantial 
number of smal! entities as they are 
defined in the Regulatory Flexibility Act, 
5 U.S.C. 601-602. Pursuant to 5 U.S.C. 
605(b), these regulations are, therefore, 
exempt from the regulatory analysis 
requirements of sections 603 and 604. 
The reason for this certification is that 
the regulations govern only the internal 
handling of a small category of 
confidential VA records. These 
regulations concern the Department's 
implementation of its medical quality 
assurance program and impose no 
regulatory burden on small entities. 

There are no information collection 
requirements subject to the Paperwork 
Reduction Act of 1980. 

There is no Federal Domestic 
Assistance program number for these 
regulations. 


List of Subjects in 38 CFR Part 17 


Alcoholism, Claims, Dental health, 
Drug abuse, Foreign relations, 
Government contracts, Grant programs- 
health, Health care, Health facilities, 
Health professions, Medical devices, 
Medical research, Mental health 
programs, Nursing home care, 
Philippines, Veterans. 


Approved: August 3, 1989. 
Edward J. Derwinski, 
Secretary. 

38 CFR part 17, Medical, is proposed 
to be amended as follows: 


PART 17—[AMENDED] 


1. In § 17.500, paragraphs (b) and (c) 
are revised and paragraph (e) is added 
to read as follows: 


§ 17.500 General. 


* * * * * 


(b) HSRO is a multifaceted program: 

(1) Health Services Review 
Organization-Systematic Internal 
Review (HSRO-SIR) is an integrated 
quality assurance process that is 
internal to each VA medical facility. 

(2) Health Services Review 
Organization-Medical District Initiated 
Peer Review Organization (HSRO- 
MEDIPRO) is a clinically oriented, 
medical district based, peer review 
system of quality of care and resource 
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utilization assessment external to the 
medical facility. 

(3) Health Services Review 
Organization-Systematic External 
Review Program (HSRO-SERP) is a 
systemwide VA review mechanism 
external to each VA medical facility in 
which health care evaluators review 
clinical and administrative aspects of 
the quality of care in VA medical 
facilities and the effectiveness of their 
HSRO-SIR programs. 

(4) Tort Claim Information System 
(TCIS) is a computerized system that 
contains the peer review of the medical 
care provided that led to the filing of a 
tort claim. This system may be 
maintained at any and all levels of the 
Veterans Health Services and Research 
Administration and in the Office of 
General Counsel and any office under 
the jurisdiction of the General Counsel. 

(c) Corrective action on all medical 
facility problems or recommendations 
identified by an HSRO-SIR, HSRO- 
MEDIPRO, HSRO-SERP or TCIS review 
will be initiated and implemented at the 
lowest possible organizational level 
through the lines of existing authority. 


* * * * * 


(e) HSRO-SIR, HSRO-MEDIPRO, 
HSRO-SERP and TCIS program 
activities will.be established, conducted 
and maintained at VHS&RA 
organizational levels as prescribed by 
these HSRO confidentiality regulations 
and VA policy. 

(Authority: 38 U.S.C. 3305) 


2. In § 17.504, paragraph (a) is revised 
to read as follows: 

§ 17.504 Conduct and evaluations. 

(a) Any employee participating in 
HSRO-SIR, HSRO-SERP, HSRO- 
MEDIPRO or TCIS program activities 
will exercise prudent and diligent care 
and act in good faith while gathering 
and analyzing factual information prior 
to making any judgment which may 
reflect adversely on a VA employee or 
VA medical facility. 


* * * * 


3. In § 17.508, paragraphs (c) (1) and (2) 
are revised and paragraph (d) is added 
so the revised and added text reads as 
follows: 

§ 17.508 Patient injury control. 


* * * * * 


(c) Quality Assurance investigation. 
(1) An investigation for quality 
assurance purposes in the Patient Injury 
Control program, or any other quality 
assurance program described in these 
HSRO regulations, is an inquiry into any 
incident involving a patient, examples of 
which are described in paragraph (a) of 





this section. The focus of a quality 
assurance investigation is to identify 
problems in the delivery of health care, 
to analyze and review such problems 
and to propose corrective action. An 
administration employee who is being 
questioned in the course of a quality 
assurance investigation and who is a 
bargaining unit member who requests 
union representation is entitled ta it. 
This right arises as the result of labor 
law considerations. The union 
representative must sign a statement as 
defined in § 17.527(e) of this part. Except 
under these circumstances described, an 
employee is not permitted to have 
representation during a quality 
assurance investigation. 

{2} If it is determined by the medical 
facility director, the Chief Medical 
Director, the Medical Inspector, or other 
authorized designee, that such an 
incident necessitates an investigation 
for quality assurance purposes, only 
these records and documents specified 
in § 17.518(d)} of this part will be 
considered privileged and confidential 
for the purposes of 38 U.S.C. 3305 and 
these HSRO regulations, provided that 
the following steps are taken: 

The decision to conduct a quality 
assurance investigation must be documented 
in writing and signed by the authorizing 
official. In the first paragraph ef the 
document, the following statement will be 
included to indicate that a quality assurance 
investigation is being initiated: 

In accordance with the provisions of 38 
CFR 17.508(c)(2), I hereby direct that a quality 
assurance investigation be conducted 
regarding (describing incident). All 
documents, memoranda, reports and other 
records generated by and included in or 
concerning this investigation as specified in 
17.518(d) of this investigation will be strictly 
confidential and will be disclosable only as 
permitted by 38 U.S.C. 3305. 


* * * * * 


(d) Records and documents that are 
generated during or concerning a quality 
assurance investigation in accordance 
with § 17.508(c)(2) of this section made 
confidential and privileged as provided 
by 38 U.S.C. 3305 include the following: 

(1) Minutes, testimony transcripts, 
reports or other documents contained in 
the investigation. : 

(2) Memoranda or other documents 
generated within the facility as part of 
the review of the investigation. 

(3)-Letters from the Medical Inspector 
or Regional Director, or authorized 
designee to the medical facility dealing 
with the investigation and its review. 

(4) Lettersfrom the medical facility to 
the Regional Director, Medical Inspector 
or authorized designee responding to 
their letters of inquiry, comment, etc., re: 
the quality assurance investigation. 


(5) Memoranda, reports or other 
documents generated within the Office 
of the Medical Inspector or the Regional 
Director's office or their designees 
dealing with the investigation or a 
review or the investigation. 

(Authority: 38 U.S.C. 3305) 


6. In § 17.527, paragraphs (a), (e} and 
(j) and the authority citation for the 
section are revised and paragraph (k) is 
added te read as follows: 


§ 17.527 Access to protected quality 
assurance data within the Department. 
(a) Access to protected quality 
assurance data, which now includes 
TCIS data, within the Department 
pursuant to this section is restricted to 
VA employees fincluding consultants 
and contracts of VA) subject to the 
requirements of § 17.504 of this part. 


* * * * fa8 


(e} Any VA employee or other 
individual not on this List of 
Authorization, who is granted disclosure 
of or access to protected quality 
assurance records or documents must 
sign a statement verifying awareness of 
the regulations and penalties relevant to 
improper disclosure of confidential and 
privileged HSRO records and documents 
and agreeing to hold the records or 
documents confidential. These signed 
statements will be maintained in a file 
with a copy of individual requests for 
protected quality assurance records and 
documents and a notation of those 
records or documents which have been 
released or disclosed. The union 
representative of an employee in a 
quality assurance investigation as 
defined in § 17.503(c) of this part must 
sign such a statement each time that 
individual serves as a representative in 
a quality assurance investigation. If the 
individual is representing more than one 
person during the course of a single 
quality assurance investigation this 
statement must indicate the names of all 
the employees being represented. 


(j) TCIS protected quality assurance 
records and documents as defined in 
§ 17.541 of this part shall be maintained 
in secure filing cabinets and locked 
when not under personal supervision. 
Computer files will be maintained in a 
secure manner that denies access to 
those individuals not authorized to have 
access to these protected quality 
assurance records and documents. 

(k) Nothing in these HSRO regulations 
shalt be construed as banning disclosure 
to the Office of Inspector General 
pursuant to the Inspector General Act of 
1978, Pub. L. 95-452. 


(Authority: 38 U.S.C. 3305) 
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7. In § 17.534, paragraph (d) is revised 
to read as follows: ‘ 


§ 17.534 Authorized disclosure: Non- 
Department of Veterans Affairs requests. 

(d) Protected quality assurance 
records or documents, including records 
pertaining to a specific individual, shall 
be disclosed to a civil or criminal law 
enforcement governmental agency or 
instrumentality charged under 
applicable law with the protection of 
public health or safety if a written 
request for such records or documents is 
received from an official of such an 
organization. The request must state the 
purpose authorized by law for which the 
records will be used. This includes 
disclosure for State licensing and 
disciplinary agencies. 

(Authority: 38 U.S.C. 3305) 


* * * * * 


8. Section 17.541 is added to read as 
follows: ; 


§ 17.544 Tort Claim information System. 

(a) Tort claims against the Department 
arising from medical care provided by 
the Department of Veterans Affairs 
usually involve allegations that the 
medical care was inadequate in some 
manner. This portion of the quality 
assurance program will review the 
medical care that is the subject of the 
tort claim and any protected quality 
assurance information that may relate to 
this case to identify, evaluate and, 
where appropriate, correct 
circumstances that have the potential of 
adversely affecting other patients. When 
the claim is received, the District 
Counsel! will notify the medical center(s)} 
involved in providing the medical care 
identified in the allegations that a claim 
has been filed and the particulars of the 
claim. The medical care provided will 
then be reviewed by the medical 
center(s), the Office of the Regional 
Director and the Office of the Medical 
Inspector. Specialists external to the 
Department of Veterans Affairs may be 
asked, in writing, to review the case by 
one of the entities listed in paragraph (b) 
of this section as well as any other 
appropriate reviewing group asked, in 
writing, by one of these components in 
HSRO to review the case. 

(b) The peer review wil be undertaken 
in the following manner: 

(1) Each medical center will, upon 
notification that an alleged malpractice 
claim has been filed involving that 
facility, conduct a peer review of the 
case in question. 

(2} The medical center's completed 
peer review analysis of the case, as we! 
as the clinical information concerning 
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the case and any pertinent protected 
quality assurance information, will be 
forwarded through the Regional Director 
to the Office of the Medical Inspector, 
Department of Veterans Affairs, Central 
Office. The Regional Director will 
analyze information submitted by the 
medical centers within the region and 
will make determinations on such 
matters as problems/errors in case 
management. 

(3) The Medical Inspector will create 
a Tort Claim Information System (TCIS) 
for the Department of Veterans Affairs. 
The Medical Inspector will analyze the 
information submitted by the medical 
centers and make determinations as to 
the quality of care provided, including 
problems/errors in case management. 

(4} The results of the analyses and 
investigations conducted pursuant to 
this paragraph will be placed in TCIS. 

(c) The reviews under paragraph (b) of 
this section may take the form of an 1 
investigation, a peer review by a single 
health care provider, a mortality/ 
morbidity review or a peer review by 
multiple health care providers. These 
reviews may be conducted at any 
organizational level within VHS&RA. 
These reviews may be done in part or in 
full by experts from outside the 
Department of Veterans Affairs. Experts 
from outside the Department of 
Veterans Affairs may participate in the 
Department of Veterans Affairs review 
of these cases. Such experts must be 
advised of the restrictions and penalties 
for redisclosure of protected quality 
assurance records and documents, and 
agree, in writing, to comply with them. 
In conducting the TCIS peer review 
analyses and investigations, the 
reviewers are entitled to access to any 
quality assurance data and records 
protected by 38 U.S.C. 3305 and these 
regulations to the extent necessary to 
perform assigned TCIS functions. 

(d) Only those records and documents 
generated during peer review in 
accordance with this section are 
considered confidential and privileged 
under TCIS. TCIS records and 
documents made confidential and 
privileged by 38 U.S.C. 3305 and these 
regulations include the following: 

(1) Minutes, testimony transcripts, 
reports or other documents contained in 
the review of the medical facility. 

(2) Memoranda or other documents 
generated within the facility as part of 
the review of the claim. 

(3) Letters and documents from the 
medical facility to the MEDIPRO board, 
the Regional Director, Medical Inspector 
or authorized designee concerning the 
review and analysis of the medical care 
provided. 


(4) Minutes, memoranda or other 
documents generated by the Regional 
Director's staff, the MEDIPRO board or 
the Medical Inspector as part of the 
review of the claim, including analysis 
of the information submitted. 

(5) The conclusions and the findings 
of the review performed by the medical 
facility, the MEDIPRO board, the 
Regional Director’s staff or the Medical 
Inspector, including that portion of TCIS 
which identifies the results of the 
analysis of the case and the problems/ 
errors identified by peer review. 

(e) All copies of TCIS records and 
documents will be maintained in a 
secure file in accordance with the 
provisions of § 17.508(c}(4) (i) and (iii) 
and § 17.527(j) of this part. 

(f) The TCIS, including that portion 
that is made privileged and confidential 
by 38 U.S.C. 3305, may be maintained by 
any element within the Department of 
Veterans affairs, Veterans Health 
Services and Research Administration, 
including field facilities, and the Office 
of General Counsel and any office 
subject to the jurisdiction of the General 
Counsel. 

(Authority: 38 U.S.C. 3305) 

[FR Doc. 89-22635 Filed 9-25-89; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
42 CFR Parts 435, 436, and 440 
[BERC-179-P] 

RIN 0938-AA58 


Medicaid Program; Eligibility and 
Coverage Requirements 
AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Proposed rule. 


SUMMARY: These proposed regulations 


would amend the requirements for 
coverage of certain groups of individuals 
under Medicaid and the requirements 
for determining Medicaid eligibility. The 
amendments would implement or 
conform the regulations to various 
statutes, including the Tax Equity and 
Fiscal Responsibility Act of 1982, the 
Omnibus Budget Reconciliation Act of 
1987, and the Medicare Catastrophic 
Coverage Act of 1988. The amendments 
also would make some administrative 
changes to achieve more efficient 
operation of the Medicaid program. 
DATE: Comments will be considered if 
we receive them at the appropriate 


address, as provided below, no later 
than 5:00 p.m. on November 27, 1989. 


ADDRESS: Mail comments to the 

following address: Health Care 

Financing Administration, U.S. 

Department of Health and Human 

Services, Attention: BERC-179-P, P.O. 

Box 26676, Baltimore, Maryland 21207. 
If you prefer, you may deliver your 

comments to one of the following 

addresses: 

Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Ave., SW.., 
Washington, DC, 

or 

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore. 
Maryland. 


In commenting, please refer to file 
code BERC-179-P. Comments will be 
available for public inspection as they 
are received, generally beginning 
approximately 3 weeks after publication 
of this document, in Room 309-G of the 
Department's offices at 200 
Independence Ave., SW., Washington, 
DC, on Monday through Friday of each 
week from 8:30 a.m. to 5:00 p.m. (202- 
245-7890). 

Organizations and individuals 
desiring to submit comments on the 
reporting requirements discussed under 
section VII. of this preamble should 
direct them to the Health Care Financing 
Administration at one of the addresses 
cited above, and to the Office of 
Information and Regulatory Affairs, 
Attn.: Allison Herron, Office of 
Management and Budget, New 
Executive Office Building (Room 3208), 
Washington, DC 20503. 


FOR FURTHER INFORMATION, CONTACT: 
Marinos Svolos, (301) 966-4451. 


SUPPLEMENTARY INFORMATION: 
I. Background 


Title XIX of the Social Security Act 
(the Act) provides authority for States to 
establish Medicaid programs to provide 
medical assistance to certain needy 
individuals. The costs of administration 
and services of approved State 
Medicaid programs qualify for Federal 
financial participation (FFP). In general, 
States that have established Medicaid 
programs must provide medical 
assistance to families and children and 
aged, blind, and disabled individuals 
who are receiving, or are deemed to be 
receiving, cash assistance under the Aid 
to Families with Dependent Children 
(AFDC), Supplemental Security Income 
(SSI), and mandatory State supplement 
(SSP) programs, and to certain pregnant 
women and children. These groups of 
individuals are identified as the 
mandatory categorically needy 
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eligibility groups. States may also 
chuose to cover certain other individuals 
as categorically needy. such as 
individuals receiving optional State 
supplementary payments. individuals 
whc are eligible for but choose not to 
receive cash assistance which would 
make them eligible for Medicaid, and 
individuals who would be eligible to 
receive these types of cash assistance if 
they were not institutionalized. These 
elective groups are identified as the 
aptional categorically needy eligibility 
groups 

In addition, States have the opuon of 
providing Medicaid to certain 
individuals who would be eligible for 
cash assistance (AFDC or SSI or SSP 
only}. except that their income and 
resources exceed allowable levels. 
These groups of individuals are 
identified as the medically needy 
eligibility groups. 

A number of public laws enacted 
during the past several years have made 
substantive changes in the composition 
of these eligibility groups of individuals 
and the criteria used to determine their 
eligibility under Medicaid: The Omnibus 
Budget Reconciliation Act of 1981 
(OBRA ‘81). Pub. L. 97-35, the Tax 
Equity and Fiscal Responsibility Act of 
1982 (TEFRA), Pub. L. 97-248, the Deficit 
Reduction Act of 1984 (DEFRA), Pub. L. 
98-369, the Consolidated Omnibus 
Budget Reconciliation Act of 1985 
(COBRA), Pub. L. 99-272, the Omnibus 
Budget Reconciliation Act of 1986 
{OBRA '86), Pub. L. 99-509, the Medicare 
and Medicaid Patient and Program 
Protection Act of 1987, Pub. L. 100-93, 
the Omnibus Budget Reconciliation Act 
of 1987 (OBRA '87), Pub. L. 100-203, the 
Medicare Catastrophic Coverage Act of 
1988 (MCCA), Pub. L. 100-360, and the 
Family Support Act of 1988, Pub. L. 100- 
485. This document basically deals with 
the proposed incorporation in 
regulations of the TEFRA provisions as 
they have been revised by the other 
seven laws. In addition, we need to 
respond to public comments on the final 
regulations (with a comment period) that 
implemented the OBRA '81 provisions. 

Sections 2171 and 2172 of OBRA '81 
amended title XIX of the Act to give 
States greater flexibility with respect to 
coverage of the medically needy and 
individuals under 21, and with respect to 
services that would be offered. 
Specifically, in relation to eligibility and 
coverage, OBRA— 

¢ No longer required a State to cover 
all categorically related groups (for 
example, the aged and blind) under its 
medically needy program. 

¢ Required that the State plan 
describe the criteria for determining 


eligibility of each covered group of 

medically needy individuals. 

* Gave States flexibility in 
determining coverage of individuals 
under 21. 

* If the State provided Medicaid to 
the medically needy, required the 
provision of Medicaid to pregnant 
women who. except for income and 
resources, would be eligible for 
Medicaid as categorically needy. 

¢ Required coverage as categorically 
needy of— 

—Individuals denied an AFDC payment 
because the payment would be less 
than $10. 

—Individuals who are considered to be 
receiving AFDC with respect to a 
work supplementation program 
operated by a State under section 
414(g) of the Act. 

—Certain pregnant women who are 
deemed by the State to be AFDC 
recipients. 

In relation to services, OBRA— 

¢ Eliminated the requirement that 
States provide the same amount, 
duration, and scope of services for all 
medically needy groups. 

¢ Required that the State plan 
indicate the amount, duration, and scope 
of services for each covered group of 
medically needy. 

¢ Required ambulatory services to be 
offered to eligible children under age 18 
and individuals entitled to institutional 
services. 

¢ Required a range of services to be 
offered to all medically needy 
individuals if the State plan provided for 
services to the medically needy in an 
intermediate care facility for the 
mentally retarded or in an institution for 
mental diseases. (Before OBRA ’81, 
States were required to provide this 
range of services to all medically needy 
individuals.) 

¢ Required that prenatal care and 
delivery services be offered to all 
eligible pregnant women. 

The provisions of OBRA '81 were 
implemented in final regulations with a 
comment period published in the 
Federal Register on September 30, 1981 
(46 FR 47984). 

TEFRA was enacted after publication 
of the September 30, 1981 regulations 
relating to OBRA ‘81, and made a 
number of amendments to OBRA '81 
relating to eligibility requirements and 
coverage groups. In summary, 
clarified the continued authority for 
coverage of optional categorically needy 
groups, individuals under 21, and 
pregnant women; required States to use 
a single income and resource standard 
for determining financial eligibility for 
the medically needy; and required 
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States to use related cash assistance 
program methodologies in determining 
financial eligibility of the medically 
needy for Medicaid. We enunciated 
these provisions in a general notice 
published in the Federal Register on 
December 28, 1982 (47 FR 57775). That 
notice specified that, to the extent that 
existing regulations conflict with the 
statutory provisions of TEFRA, the 
provisions of ‘TEFRA supersede those 
portions of the regulations. 

DEFRA (section 2373(c)) established a 
moratorium period, beginning on 
October 1, 1981, during which the 
Secretary was prohibited from taking 
any compliance, disallowance, penalty, 
or other regulatory action against a 
State because a State’s Medicaid plan 
included a standard or methodology for 
determining financial eligibility for the 
medically needy that the Secretary 
interpreted as being less restrictive than 
the standard or methodology required 
under the related cash assistance 
program. (During the moratorium period, 
the Department submitted a report to 
Congress, as required under section 
2373(c) of DEFRA, regarding the 
appropriateness of and impact on States 
and Medicaid recipients of applying 
standards and methodologies used in 
the cash assistance programs to those 
Medicaid recipients who do not receive 
cash assistance (the medically needy), 
and recommendations for changes in 
these requirements.) The provisions of 
the DEFRA moratorium were clarified 
by section 9 of the Medicare and 
Medicaid Patient and Program 
Protection Act of 1987. Section 9 
amended section 2373(c) of DEFRA to 
specify that the moratorium applied to 
the Secretary’s compliance, 
disallowance, penalty, or other 
regulatory actions against a State 
because the State plan is determined to 
be in violation of provisions of the Act 
for coverage, as optional categorically 
needy, of certain aged, blind and 
disabled individuals in institutions or 
receiving home and community based 
services as well as methodologies for 
determining financial eligibility of the 
medically needy. In addition, section 9 
clarified that the moratorium applied— 

* To State Medicaid plans as well as 
to the operation or administration of a 
State program by a State in accordance 
with that State plan. 

* To State policies and procedures 
reflected in the State plan; 

¢ To amendments or other changes in 
State plans submitted to the Secretary at 
any time before or after enactment of 
DEFRA; 

¢ To State operation or program 
manuals that are submitted to the 
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Secretary at any time before or after 
enactment of DEFRA; 

* To all States, including those States 
operating plans in accordance with 
section 1902(f) of the Social Security Act 
(those using more restrictive eligibility 
requirements for aged, blind, and 
disabled individuals than those used 
under SSI); and 

* To both the medically needy, as 
defined in section 1902({a}(10)(C) of the 
Act, and to certain of the optional 
categorically needy, as defined in 
section 1902(a){10){A)fii). 

The moratorium applied to an 
amendment or other changes in 
Medicaid Siate plans or operation or 
program manuals, as listed above, 
regardless of whether the Secretary had 
approved, disapproved, acted upon, or 
not acted upon the amendment or other 
change, or the operation or program 
manual. 

As discussed in detail later in this 
document, section 303(e) of the 
Medicare Catastrophic Coverage Act of 
1988, enacted on July 1, 1988 (and 
amended by section 608(d)(16)(C) of the 
Family Support Act}, amended the Act 
to permit States, at their option, to use 
less restrictive financial methodologies 
in determining eligibility not only of the 
medically needy groups, but also 
specified categorically needy groups of 
individuals. These categorically needy 
groups include qualified pregnant 
women and children (section 
1902(a)(10)(A)(i)fM1) of the Act), poverty 
level pregnant women axd infants 
(section 1902(a)(10}({A)f{i)(IV)} of the Act), 
qualified Medicare beneficiaries 
(sections 1902(a){10)(E) and 1905(p) of 
the Act). all of the optional categorically 
needy groups specified in section 
1902(a)(10){A){ii) of the Act, and aged, 
blind, and disabled individuals receiving 
SSI in States that have elected to apply 
more restrictive eligibility requirements 
than SSI under section 1902(f) of the Act. 
This provision of MCCA is effective for 
medical assistance furnished on or after 
October 1, 1982. 

DEFRA also provided for mandatory 
Medicaid eligibility of qualified 
pregnant women and qualified children 
under 5 and clarified eligibility of 
newborn children of Medicaid eligible 
women (sections 2361 and 2362); and for 
continued Medicaid eligibility for 9 
months (and, at State option, further 
extension for 6 additional months) for 
families that lose eligibility for AFDC 
due to the termination of the $30 and 
one third or the $30 earned income 
disregard, and, therefore, are eligible for 
work transition status under AFDC 
(sections 2361 and 2624). Regulations 
that incorporate these provisions have 
been or are being issued in separate 


documents (see, for example, 52 FR 
43063 for final rules on eligibility of 
pregnant women and children under age 
5 and newborn children). 

COBRA made further changes to the 
Medicaid eligibility groups of pregnant 
women, children under 5, children in 
adoption and foster care, and disabled 
widows and widowers. These changes 
also are incorporated in separate 
documents that are under development. 

_ OBRA °86 (1) added several optional 
eligibility groups of pregnant women 
and infants and children and aged and 
disabled individuals with incomes under 
the Federal poverty line; (2) provided for 
optional Medicaid coverage of Medicare 
cost-sharing expenses for qualified 
Medicare beneficiaries with incomes 
under the Federal poverty line; (3) 
clarified mandatory eligibility of certain 
severely impaired individuals who are 
working; (4) clarified eligibility of 
homeless individuals and payments for 
Medicaid services to aliens; (5) added 
provisions for a presumptive eligibility 
period for pregnant women who meet 
income requirements; and (6) provided 
for optional Medicaid coverage of 
respiratory care services for certain 
ventilator-dependent individuals. 

OBRA '87 made a number of changes 
to expand eligibility under the poverty 
level related eligibility groups 
established under OBRA ‘86 and several 
other eligibility groups, and to expand 
and clarify Medicaid services furnished 
to eligible individuals. Changes in the 
Medicaid regulations to incorporate the 
OBRA '86 and '87 provisions are being 
developed in separate documents. 

MCCA, in addition to making changes 
to the Act relating to determining 
financial eligibility of Medicaid groups 
(specifically permitting States to use less 
restrictive financial eligibility 
methodologies than the cash assistance 
programs cited), further amended the 
eligibility criteria for the poverty level 
related groups of pregnant women, 
infants, and children, amended the 
eligibility and post-eligibility rules for 
married couples separated by 
institutionalization, and made 
mandatory the coverage of qualified 
Medicare beneficiaries. 

This document relates the provisions 
of TEFRA to the earlier OBRA 81 
provisions; proposes to amend the 
existing Medicaid regulations to 
incorporate the eligibility requirements 
under TEFRA, as amended by the other 
related laws; proposes to clarify various 
eligibility provisions to assure efficient 
operation of the program; and responds 
to public comments related to the 
provision of services under Medicaid 
that were received on the September 30, 
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1981 regulations implementing OBRA 
81. 


II. Provisions of the Proposed 
Regulations—Legislative Changes 


A. Categorically Needy Coverage 
Groups 


1. Individuals Included in Optional 
Categorically Needy Groups 


Prior to enactment of TEFRA, the 
Medicaid statute at section 1902(a)(10) 
did not specifically prescribe the 
optional categorically needy groups. To 
provide States with extensive flexibility 
in determining medically needy 
eligibility groups under Medicaid, 
Congress, in passing OBRA ‘81, defined 
distinct medically needy groups for 
Medicaid coverage without requiring 
States to cover all groups. This 
definition resulted in questions being 
posed as to whether there was any 
statutory authority for maintaining the 
optional categorically needy groups 
(because States could cover individuals 
in these groups under one of the 
medically needy classifications). 
Because of the uncertainty created by 
the OBRA ‘81 changes, we did not 
include in the September 30, 1981 
regulations any changes in the existing 
regulations that provided for coverage of 
optional categorically needy groups. 
This allowed the States to implement 
their authority under OBRA °81 with the 
least confusion and disruption possible 
without limiting their flexibility We 
discussed the existing provisions in the 
preamble and invited comments from 
the public on whether or not we should 
continue to provide for the optional 
categorically needy as a distinct 
eligibility group under Medicaid and 
what would be the implication of 
deleting this specific eligibility group. 

Section 137(b}(7) of TEFRA revised 
the Medicaid statute (section 
1902{a}(10){A)) to clearly provide 
authority for States to cover optional 
categorically needy individuals as 
distinct eligibility groups under 
Medicaid. The language of section 
1902(a){10){A){ii), as revised by TEFRA, 
describes the optional categorically 
needy groups of individuals who may be 
covered by States at their option and 
relates the groups to the “group or 
groups of individuals described in 
1905{a)” (section 1905(a) of the Act 
contains the definition of medical 
assistance). The section 1905(a) 
definitional listing includes aged 
individuals, blind individuals, disabled 
individuals, individuals under age 21 (or 
under age 20, 19, or 18, at State option), 
relatives specified in section 406(b)(1) of 


the Social Security Act who are living 
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with children who are (or would be, if 
needy) dependent children under AFDC 
(referred to in this document as 
“specified relatives”), and pregnant 
women. (The definitional listing in 
section 1905{a) also includes persons 
essential to individuals receiving OAA, 
AB, APTD, and AABD. As a result of the 
establishment of the SSI program to 
replace these cash assistance programs, 
eligibility of these persons now applies 
in the Territories where the SSI program 
is not in effect and in the States under a 
“grandfathering” clause that provides 
for continued coverage of certain 
persons eligible in December 1973. This 
eligibility group of essential persons is 
covered under separate regulations at 
§§ 435.131 and 436.230.) 

We propose to amend the existing 
regulations under § 435.201, which 
contains the basic provision for 
individuals included in optional 
eligibility groups, to specify the 
individuals listed in section 1905(a) of 
the Act as those from which the State 
may choose its optional categorically 
needy eligibility groups. We also 
propose to conform the provisions of 
§§ 435.210, 435.211, 435.220, and 435.223, 
which contain the specific requirements 
for individuals included in the optional 
categorically needy coverage groups, to 
the specific groups of individuals listed 
in section 1905{a). 


2. Aged, Blind, and Disabled Individuals 
in Section 1902(f) States 


Section 1902(f) of the Act allows 
States to use more restrictive criteria 
than SSI in determining Medicaid 
eligibility for aged, blind, and disabled 
individuals. States that choose to cover 
aged, blind, and disabled individuals 
under section 1902(f) of the Act and that 
do not have a medically needy program 
must allow certain of these individuals 
to deduct the cost of incurred medical 
expenses from income (referred to as 
spenddown) in order-to become eligible 
as categorically needy. Under current 
regulations any individuals whose 
income exceeds the categorically needy 
income level must be allowed to spend 
down to the categorically needy income 
levels established by the State under 
section 1902(f), which may be lower 
than the SSI income standards. 

In light of TEFRA and subsequent 
amendments to the Medicaid statute, we 
reexamined section 1902(f) of the Act 
and its relationship to categorically 
needy and medically needy groups. As a 
result of this reexamination, we believe 
that permitting section 1902(f) States 
without medically needy programs to 
allow any aged, blind, and disabled 
individual to spend down to the State’s 
categorically needy income levels 


established under section 1902(f), even if 
their income exceeds those levels, is 
incorrect. We believe that only certain 
individuals can spend down to the 
categorically needy income levels 
established under section 1902(f) of the 
Act in order to become categorically 
needy. 

In order to clarify coverage of aged, 
blind, and disabled individuals under 
section 1902(f), we propose to revise the 
Medicaid regulations for categorically 
needy and medically needy groups in 
three sections: mandatory categorically 
needy (§ 435.121); optional categorically 
needy (proposed new § 435.230) and 
medically needy (§ 435.330). The 
revision of the regulations on the section 
1902(f) option for covering aged, blind, 
and disabled individuals as 
categorically needy or medically needy 
would provide States with maximum 
flexibility in exercising this option. 
Following is an explanation of the 
proposed revised application of the 
section 1902(f) option, taking into 
account the TEFRA and other statutory 
amendments. 

Under section 1902(f), States may use 
eligibility requirements and methods for 
the aged, blind, and disabled that are 
more restrictive than those used to 
determine eligibility for SSI, though no 
more restrictive than those used under 
the State’s Medicaid plan in effect on 
January 1, 1972. States may use more 
restrictive nonfinancial eligibility 
conditions, financial eligibility 
conditions, or both. These more 
restrictive requirements may apply to 
the aged, blind, and disabled, or any 
combination of these groups. For 
example, a State may use more 
restrictive eligibility requirements for 
the aged and provide Medicaid to all 
blind or disabled SSI recipients. 
Although these States may use more 
restrictive eligibility requirements, they 
must, at a minimum, allow all SSI 
recipients and individuals deemed to be 
SSI recipients to apply for Medicaid and 
have their eligibility determined using 
the more restrictive eligibility 
requirements. 

In addition, section 1902(f) States may 
also use more liberal income standards 
than those used under SSI through the 
election of optional categoricaly needy 
groups. (For example, section 1902(f) 
States may use more liberal income 
standards by electing to provide 
Medicaid to recipients of optional State 
supplements, institutionalized 
individuals who satisfy a special income 
level, or by covering poverty level 
groups of aged and disabled 
individuals.) Election of the higher 
income standards results in an 
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extension (or replacement) of the 
income limits established under section 
1902(f). (Section 1902(f) States may use 
standards which are no more restrictive 
than those in the State’s January 1, 1972 
Medicaid plan, but no more liberal than 
those used under SSI.) For example, if a 
section 1902(f) State elects to provide 
Medicaid to aged, blind, and disabled 
individuals who have income up to a 
standard which does not exceed 100 
percent of the Federal poverty level, the 
poverty level elected by the State 
becomes the categorically needy income 
level for all aged and disabled 
individuals in that State. 


Section 1902(f) States may make 
optional supplementary paymenis to SSI 
recipients and to individuals who have 
income above the SSI income standards. 
These States, like all other States, need 
not elect to have receipt of an optional 
State supplement payment result in 
Medicaid eligibility. Only if the State 
elects the option under section 
1802(a)(10)(A)(ii) (IV) or (XI) to provide 
Medicaid to optional State supplement 
recipients must the State provide 
Medicaid to optional State supplement 
recipients. Moreover, if paynents are 
made to persons who would otherwise 
be eligible under a State's 1902(f) plan 
and the supplementary payments meet 
the optional State supplement 
requirements which reflect section 
1902(a)(10)(A)(ii)(XI) of the Act (which 
permits the use of more restrictive 
income disregards in determining 
eligibility under the State supplement 
program), a State may, but is not 
required to, use its optional State 
supplement standard to determine 
eligibility for categorically needy 
included under its optional State 
supplement program. (A discussion of 
the eligibility of individuals under 
section 1902(a)(10)(A)(ii)(XI) of the Act 
appears in item II.A.3 of this document.) 
For example, if a State makes an 
optional State supplement payment to 
all aged, blind, and disabled individuals 
and elects to use the optional State 
supplement standard instead of its 
standard under section 1902(f) for 
determining eligibility for such 
individuals, the optional State 
supplement standard becomes the 
State’s categorically needy standard, 
unless the State has elected an even 
higher standard under another optional 
categorically needy eligibility group. If 
optional State supplementary payments 
are made to only select categories of 
individuals (e.g., persons living in 
domiciliary care facilities) and a State 
elects to use such optional State 
supplement standards for determining 
Medicaid eligibility, the optional State 
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supplement standard would be used to 
determine Medicaid eligibility for all 
individuals under the select categories, 
regardless of whether an optional State 
supplement payment is made. We note, 
however, that optional State supplement 
payments that meet the requirements of 
section 1902(a)}(10){A){ii) (IV) and (XI) 
paid to SSI recipients must be 
disregarded in determining Medicaid 
eligibility even if a State has not elected 
to use its optional State supplement 
standards as a Medicaid eligibility 
standard. Consequently, optional 
eligibility groups elected by section 
1902(f) States alter the base criteria for 
determining who is categorically needy 
(and who the State must cover and 
permit to become eligible based upon a 
spenddown) and who could be covered 
only as medically needy under § 435.330. 


In addition, section 1902(r)(2) of the 
Act (added by the Medicare 
Catastrophic Coverage Act of 1988) 
permits section 1902(f) States to use 
income and resource methods to 
determine eligibility for aged, blind, and 
disabled individuals, as well as for the 
optional categorically needy and the 
medically needy, that are more liberal 
than SSI. However, the authority 
provided under section 1902({r}(2) does 
not alter the FFP limits prescribed in 
section 1903(f) of the Act. Thus, the 
more liberal methods adopted by a 
section 1902(f) State under the authority 
of section 1902(r)(2) must be consistent 
with the FFP limits. 


We note that there is a separate 
statutory authority to use more liberal 
income disregards for optional State 
supplement recipients. Thus, different 
disregards could be used for optional 
State supplement recipients that are not 
used for other aged, blind, and disabled 
individuals. Under the section 1902(r)(2) 
option, a State that elects to use its 1972 
or up to SSI income and resource 
standards as its categorically needy 
standards may elect to use, for example, 
a disregard of income or resources that 
is more liberal than SSI. However, to 
remain a section 1902(f} State, a State 
must retain at least one nonfinancial or 
financial requirement that is more 
restrictive than SSI. This is because the 
essence of section 1902(f) is that the 
section authorizes States to use more 
restrictive criteria than those of the SSI 
program. 


The limitation we propose to place on 
the definition of categorically needy in 
section 1902(f) States that do not include 
the medically needy is because we do 
not believe the Medicaid statute 
authorizes these States to establish a 
medically needy spenddown type 
program for the aged, blind, and 


disabled without having to provide 
equivalent coverage for AFDC-related 
groups. In enacting section 1902(f) of the 
Act, Congress did not intend to require 
States to broaden Medicaid coverage . 
beyond SSI or State supplement 
recipients, but to permit States to 
restrict coverage if they chose to do so. 

Under the proposed regulation 
changes, individuals who, on the basis 
of their income, would not be eligible for 
cash assistance, or who meet certain 
specified less restrictive standards or 
criteria, would have their eligibility 
determined under the spenddown 
process only under the State’s medically 
needy program. In OBRA '81 and 
TEFRA, Congress has made it clear that 
if States wish to cover the medically 
needy, the minimum coverage is for 
AFDC-related individuals. The section 
1902(f) option should not undermine this 
objective. 

In order to clarify the section 1902{f) 
provision, we propose to retain the 
requirement under the existing § 435.121 
to limit the minimum required eligibility 
group of aged, blind, and disabled 
individuals to recipients of SSI and 
certain individuals who, for purposes of 
Medicaid, are deemed to be SSI 
recipients. (The regulation is being 
broadened to include individuals who 
qualify under section 1619{b)(3) of the 
Act as added by Pub. L. 99-643.) We 
would revise § 435.121 to clarify that 
section 1902(f) States must also consider 
as mandatory categorically needy those 
aged. blind, or disabled SSI recipients 
who meet the more restrictive criteria 
used by the State and whose income 
meets the State’s more restrictive 
income standard. In determining 
whether an individual meets the more 
restrictive income standard, his income 
is reduced by deducting any SSI 
payments he receives, any State 
supplementary payments that meet the 
conditions specified in the Medicaid 
regulations (which are proposed to be 
redesignated as § § 435.232 and 435.234), 
and incurred medical expenses 
permitted under the Medicaid 
regulations. Under the proposed revised 
regulations, to the extent permitted by 
section 1902(r) of the Act, these States 
also would be permitted to use 
methodologies for determining income 
and resource eligibility that are less 


' restrictive than those of the SSI 


program. 
We propose to add a new § 435.230 to 
allow section 1902{f) States to establish 
optional categorically needy eligibility 
groups of aged, blind, and disabled 
individuals who would be eligible as 
mandatory categorically needy under 
§ 435.121 but are not receiving an SSI 
paynent and whose income before 


spenddown meets certain other 
specified levels. Section 1902(f) States 
also may cover, as optional 
categorically needy, other groups of 
aged, blind, and disabled individuals 
who are eligible under criteria that, at 
State option, extend beyond SSI 
criteria—for example, those receiving an 
optional State supplement and those 
receiving home and community based 
services. 


Finally, section 1902(f) States also 
may choose to cover as medically needy 
any aged, blind, or disabled individual 
who, except for financial criteria, meets 
the eligibility criteria for mandatory or 
optional categorically needy coverage 
applied under the authority of section 
1902(f). States may also permit 
medically needy individuals to establish 
financial eligibility by applying less 
restrictive income and resource 
methodologies than SSI under the 
provisions of MCCA and by deducting 
incurred medical expenses from income 
in accordance with financial eligibility 
requirements specified in the regulations 
under § 435.831. We propose to retain 
the provisions for eligibility of aged, 
blind, and disabled individuals as 
medically needy in section 1902(f) States 
in § 435.330 and to revise this section to 
clarify eligibility criteria. 


3. Individuals Receiving Optional State 
Supplementary Payments 


Sections 1902(a)(10){A)({ii)(IV) and (XI) 
and 1905(j) of the Act define optional 
State supplement criteria that States 
may use to establish Medicaid eligibility 
under their plans. As noted in the 
previous section, these criteria also may 
be used to determine if such payments 
are deducted from income for purposes 
of determining eligibility under section 
1902(f) of the Act. 


Under section 1905{j) of the Act, State 
supplement recipients are described as 
persons who are receiving SSI or who, 
but for income, would be eligible to 
receive SSI benefits. Therefore, SSI 
criteria are used to determine eligibility 
for the State supplement. Section 
1902(a}(10}(A){ii)(XI) of the Act was 
added by section 4104 of OBRA ‘87 and 
amended by section 411(k)(5) of MCCA. 
This new section of law provides for 
Medicaid coverage as optional 
categorically needy of optional State 
supplement recipients in section 1902(f) 
States and States using SSI eligibility 
criteria but do not have section 1616 or 
1634 agreements with the Social 
Security Administration. Under this new 
option, eligible States may use more 
restrictive income deductions than 
permitted under section 
1902(a)(10)(A){ii)(IV) of the Act (that is, 
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more restrictive than SSI criteria) in 
determining eligibility for this new 
optional State supplement. We also 
believe that section 1902(f) States may 
use the other more restrictive criteria 
approved under their plans under 
section 1902(f) for non-supplement 
recipients. The proposed regulation to 
implement section 1902(a)(10)(A)(ii)(X1) 
of the Act (§ 435.234) contains these 
provisions. Since section 
1902(a)(10)(A)(ii)(XI) of the Act refers to 
recipients of an optional State 
supplementary payment, we also will 
include in the regulations the acceptable 
categories of State supplementary 
payments that are currently found in our 
regulations at § 435.230 (which will be 
redesignated as § 435.232). These 
categories are derived from our 
interpretation of the definition of a State 
supplementary payment under section 
1905(j). They also apply to States that 
elect to provide Medicaid under section 
1902(a)(10)(A)(ii)(IV) of the Act to 
individuals eligible to receive 
supplementary payments. (For 
organizational reasons, because of the 
redesignations and additions to the 
regulations discussed under this item 3, 
we also propose to redesignate § 435.231 
as 435.236.) 


4. Individuals under age 21 


Under existing regulations (§ 435.222), 
certain needy individuals under 21 (or, 
at State option, under 20, 19, or 18) who 
are not receiving cash assistance may 
be covered by a State as optional 
categorically needy. In determining 
categorical eligibility of this group, we 
have historically applied the criteria of 
the AFDC program because that 
program has generally applicable 
standards that are directed to the needs 
of children and has the appropriate 
financial eligibility criteria related to the 
group. In contrast, individuals under age 
21 can become eligible under the SSI 
program, but only if they are blind or 
disabled. This is because the SSI 
program covers only aged, blind, and 
disabled individuals. Thus, the existing 
§ 435.222 was limited to providing 
coverage to those individuals under 21 
who were not eligible for AFDC because 
they did not qualify as dependent 
children, for example, because both 
parents are in the home, even though 
they may meet other AFDC eligibility 
requirements. 

Section 1902(a)(10)(A) of the Act (one 
of the statutory bases for. § 435.222) was 
amended by section 137(b)(7) of TEFRA 
to specifically identify the optional 
categorically needy groups. Under 
section 1902(a)(10)(A)(ii), States have 
the option of providing Medicaid‘as 
categorically needy to any group or 


groups of individuals described in 
section 1905(a) who are not describe? as 
mandatory categorically needy in 
section 1902(a)(10)(A)(i). As a subset of 
this option, States may elect to cover 
reasonable categories of individuals 
described in section 1905(a)(i) (children 
under 21, or at State option, under 20, 19, 
or 18) who meet the descriptions of the 
optional groups. One permissible 
optional categorically needy group 
under section 1902(a)(10)(A)(ii)(I) 
consists of children under 21 who meet 
the financial criteria of the AFDC 
program. This group is commonly known 
as the “Ribicoff children.” Because 
many States have elected to cover 
Ribicoff children, we propose to 
specifically identify this group in the 
regulations by revising § 435.222 to 
conform it to the language of section 
1902(a)(10)(A)(ii)(1), of which it is a 
subset. Because section 
1902(a)(10)(A)(ii)(I) of the Act only refers 
to individuals meeting financial criteria, 
we propose to eliminate the current 
reference in § 435.222 to meeting the 
definition of a dependent child. In 
choosing to cover this group, States 
would still be permitted to select, as an 
option, the age group classifications of 
children under 21 allowed under section 
1905(a) of the Act—that is, those under 
age 20, 19, or 18. (Note: In applying 
financial criteria to optional 
categorically needy groups, States have 
the option of using less restrictive 
criteria than those under the cash 
assistance program (e.g., AFDC) under 
the provisions of MCCA as discussed 
later in this preamble.) 


5. Individuals Who Are Ineligible for 
Cash Assistance Because of 
Requirements That Do Not Apply Under 
Title XIX of the Act 


As noted earlier, in most cases 
individuals who are eligible for cash 
assistance are eligible for Medicaid. 
However, there have been some cash 
assistance policies which cannot be 
used in determining Medicaid eligibility 
because of specific prohibitions in the 
Medicaid statute. 

When specific prohibitions exist 
under the Medicaid statute, we must 
take two actions. First, we require 
States to provide Medicaid to persons 
who are denied AFDC or SSI solely 
because a policy prohibited for purposes 
of Medicaid was used to deny eligibility 
for cash assistance. We implement this 
requirement through regulations at 42 
CFR 435.113, 435.122, 435.401(a), 436.111, 
and 436.401(a). Second, we determine 
what policy States will use in lieu of the 
prohibited cash assistance policy to 
determine Medicaid eligibility for non- 
cash assistance Medicaid eligibility 
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groups. We propose to identify these 
policies as specific exemptions to the 
general requirements that States use the 
cash assistance methodologies in 
determining Medicaid eligibility under 
§§ 435.602 and 436.602. 

Currently, one section of the Medicaid 
law (section 1902(a)(17)(D)) contains 
requirements which specificially 
preclude the use of certain AFDC 
eligibility policies in Medicaid. In the 
past we have not listed the types of 
persons covered under this provision in 
the regulations at § 435.113. However, 
because some of the eligibility groups 
have changed over time, and bécause 
there has been litigation involving this 
section of the law and its relationship to 
AFDC financial responsibility and filing 
unit policies, we believe that, for the 
sake of clarity, the types of individuals 
eligible by virtue of § 435.113 should be 
specified in that regulation. 

Under section 1902(a)(17)(D) of the 
Act, the financial responsibility of 
individuals for applicants and recipients 
is limited to: (1) an applicant or recipient 
for his or her respective spouse; and (2) 
parents for their children who are either 
under age 21 or who are blindand  _ 
disabled regardless of age. AFDC, on the 
other hand, sometimes requires 
attributing income and resources from 
persons other than spouses or parents as 
available to the applicant or recipient. 
When an individual's income or 
resources are considered to be available 
to a member of the assistance unit, from 
an individual who is not a member of 
that unit (in the absence of actual 
contribution of the income or resources 
to the unit), it is. generally known as 
“deeming.” AFDC policies require 
deeming to the assistance unit from 
stepparents, grandparents, alien 
sponsors, and legal guardians. 

Section 1902(a)(17)(D), by contrast, 
does not permit deeming from any 
individual other than spouses or parents 
as described above. Thus, we cannot 
apply the AFDC policy of deeming from 
stepparents (in States in which 
stepparents are not considered under 
State law to be parents), grandparents, 
alien sponsors, and legal guardians. 
However, consistent with section 
1902(a)(17)(D), a stepparent's income 
could be counted as available to the 
stepparent's spouse. Similarly, section 
1902(a)(17)(D) does not preclude 
counting of grandparent's income as 
available to the minor parent of the 
grandchild since the grandparent is the 
parent of the grandchild’s parent. 
Accordingly, for Medicaid eligibility 
determinations for non-cash Medicaid 
applicants and recipients, we count 
spouses’ and parents’ income and 
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resources in determining the Medicaid 
eligibility of their respective spouses 
and children. 

The AFDC statute, section 402(a)(38) 
of the Act, requires that all potentially 
eligible siblings living in the home be 
included as members of the AFDC filing 
unit, regardless of how a particular 
child's income and resources affect the 
eligibility of other family members. This 
AFDC policy, commonly known as the 
“standard filing unit rule,” was enacted 
by section 2640 of DEFRA and became 
effective on October 1, 1984. Before that 
date, families could choose to exclude 
from AFDC assistance units potentially 
eligible family members such as siblings 
with income of their own. Medicaid 
followed this AFDC policy and 
permitted individuals to be excluded 
from the eligibility unit. 

Once the standard filing unit rule 
became effective for AFDC, HCFA 
required States to use it in determining 
the Medicaid eligibility of AFDC-related 
Medicaid cases. However, the use of the 
standard filing unit rule in Medicaid was 
subsequently held by numerous Federal 
courts to violate section 1902(a)(17)(D). 
HCFA has agreed to apply the results of 
these decisions nationally and no longer 
permits the States to apply the standard 
filing unit rule to Medicaid eligibility 
determinations. The courts did not hold 
that section 1902(a)(17)(D) precludes 
individuals with income from 
voluntarily filing a Medicaid application 
as part of a group consisting of the 
individual's siblings or parents. 

We propose to incorporate provisions 
in the regulations relating to these 
specific prohibitions in the following 
manner: We propose to amend 
§§ 435.113 and 436.111 to describe 
individuals who are eligible for 
Medicaid because of the application of 
these specific rules in the cash programs 
which cannot be applied in making 
Medicaid eligibility determinations. 
(Sections 435.122, 435.401(a), and 
436.401(a) do not require changes at this 
time.) Proposed revised sections 435.113 
and 436.111 would include the following: 

¢ Individuals denied AFDC because 
of policies requiring the deeming of 
income and resources from certain 
persons not included as financially 
responsible relatives under section 
1902(a)(17)(D) of the Act: 

—Stepparents who are not legally 
liable for support of stepchildren under 
a State law of general applicability; 

—Grandparents; 

—Legal guardians; 

—Alien sponsors (who are not 
spouses of the individual or the 
individual's parent); and 

—Siblings. 


Individuals denied AFDC because of 
the involuntary inclusion of all eligible 
siblings living in the home as members 
of AFDC filing units. 

Proposed §§ 435.602 and 436.602 
would specify that we do not use AFDC 
policies in the instances described 
above. 

¢ For purpose of determining 
Medicaid eligibility for AFDC-related, 
that is, non-cash, eligibility groups, we 
propose to return to AFDC policies used 
for assigning spousal income and 
resources (for stepparent cases) and 
parental income and resources (for 
cases involving minor parents) which 
were in place before the DEFRA 
requirement that income and resources 
be deemed to be available to 
stepchildren and grandchildren under 
the AFDC program. Under the previous 
policy, which we would reinstate, a 
parent would not be counted as a 
member of the unit (either for purposes 
of considering his or her needs or for 
counting his or her income and 
resources as available to the unit) if that 
parent's financial needs were being met 
by the individual's spouse, and in the 
case of a minor parent, by the 
individual’s parents. 

¢ For purposes of determining 
Medicaid eligibility for AFDC-related, 
that is, non-cash, eligibility groups 
where the eligibility determinations 
involves Medicaid eligible siblings, we 
would return to the Medicaid policies 
that were in effect prior to the adoption 
of the AFDC standard filing unit rule. 

The pre-DEFRA policy eliminates the 
compulsory aspect of the standard filing 
unit rule which the courts invalidated in 
its application to Medicaid. By returning 
to the pre-DEFRA policy, which was in 
effect for many years before DEFRA, 
there will be no involuntary inclusion of 
siblings’ income or resources in 
determining an assistance unit’s 
eligibility. This is because, under our 
proposed policy, families have the 
choice of excluding children who would 
be potentially Medicaid eligible from the 
group which files for Medicaid. (Under 
Medicaid, any individual who could 
apply as a member of the AFDC filing 
unit may apply for AFDC-related 
Medicaid. In addition, if States elect to 
provide Medicaid to children up to age 
21, these children may apply for AFDC- 
related Medicaid if they would have 
been considered to be part of an AFDC 
filing unit had they been under age 18.) 

However, consistent with a 
longstanding policy underlying welfare 
programs, including Medicaid, when 
parents and children live together and 
decide to file for benefits, they do so as 
a family. This policy is recognized by 
eligibility income standards for these 


programs, which vary by family size. 
Thus, we believe that if an individual 
voluntarily applies for AFDC-related 
Medicaid, it is appropriate to consider 
the individual as part of the family with 
whom he/she is living and who also 
have applied for assistance. The 
principle is that the family is the basic 
economic unit and that when parents 
and children living together apply for 
welfare assistance, they should do so as 
a unit, not as individuals. In determining 
their eligibility, both the needs and the 
income and resources of all the family 
members seeking assistance will be 
considered jointly, not as individuals. 
As noted, the income eligibility 
standards are designed to take account 
of family size. 

Under the DEFRA policy whose 
application to Medicaid has been 
invalidated, a sibling with income was 
required to apply for benefits if other 
family members sought assistance. In 
most cases wherein the sibling was not 
voluntarily seeking assistance, requiring 
the sibling with income to be included in 
the unit seeking assistance resulted in 
the whole family becoming ineligible for 
assistance. 

Under the pre-DEFRA policy which 
we seek to re-establish in this rule, the 
sibling with income could decide not te 
apply for assistance. 

If the individual does not file for 
Medicaid, his or her needs will not be 
taken into account in determining the 
family’s eligibility, but his or her income 
and resources will not be considered 
available to the family either. However, 
as noted, if the excluded individual 
seeks Medicaid eligibility, we propose to 
require the State to determine that 
eligibility together with the remainder of 
the family which has applied for (or is 
receiving) Medicaid. 

Because we have removed the 
requirement to use the AFDC standard 
filing unit policy, we believe that the 
voluntary act of applying for Medicaid 
with other family members is an 
agreement to submit to a Medicaid 
eligibility determination together with 
the other members of the family unit 
who are applying (or have applied) for 
Medicaid. 

It has been suggested that it may be 
appropriate to determine eligibility 
based on individual standards for each 
member of an AFDC-related family We 
do not believe it is appropriate or 
practical to permit family members who 
have traditionally been considered 
“members of the same family unit” 
under the AFDC and Medicaid programs 
to apply as separate individual 
assistance units. The income and 
resource standards generally take into 





account the reality that there are 
economies of scale in running (and 
living in) a family household. Nor do we 
believe that Congress intended this 
result. In fact, Congress has-established 
family income caps (that is, FFP limits) 
in section 1903({f}{1) which are based on 
a percentage of AFDC standards for 
families of specific sizes. Allowing 
individual eligibility standards for 
purposes of determining eligibility not 
only increases the administrative cost 
and complexity of determining 
eligibility, but would result in family 
income exceeding the family income 
caps in section 1903(f}(1). If the FFP caps 
were abandoned and individual 
eligibility standards were adopted, the 
increase in estimated Federal program 
costs would exceed $500 million 
annually. This is because the standard 
of one contained in States’ plans are 
generally the most generous standard on 
a per capita basis (that is, because of the 
fixed costs of running a household, a 
true family of one cannot benefit from 
economies of scale). Use of full one 
person standards undermines the 
historical basis of setting the level of the 
standard under the AFDC and Medicaid 
programs because it does not reflect the 
economies of scale which reflect the 
reality of how families function. 

We considered several alternatives to 
our return to the pre-DEFRA policies 
that would avoid FFP problems and a 
prohibitive increase in pregram costs. 
Under one alternative, we considered 
allowing States to develop a special 
standard for each family member based 
on a prorata share of an existing family 
income standard which does not exceed 
the FFP cap. For example, if there were 
four individuals in the filing unit, each 
family member would have to meet a 
standard equal to one-fourth of the 
amount for a family of four Under 
another alternative, we would allow the 
standard for the excluded sibling who 
separately seeks Medicaid to be based 
on the difference between what the 
family's need standard would be if the 
child were included and what it would 
be if the child were excluded. For 
example, if the unit consisted of a 
mother and two children without income 
and one child with income, the standard 
for the child with income would be 
based on the difference between 3- 
member and 4-member filing units. We 
rejected these alternatives as 
considerably more complex and difficult 
to administer than our proposal but 
welcome comments on these and other 
possible alternatives. 

We are particularly interested ia 
comments.en our proposed return to the 
pre-1984 policies fer AFDC-related 


families which will no longer be subject 
to the AFDC standard filing unit-rule, as 
well as the treatment of grandparents’ 
and stepparents’ income and resources. 
We would like commertors who- 
disagree with the proposal to-address 
how we could aveid the problem of 
multiple individuals in the same 
household filing as units of one. 

Except as specified above or 
elsewhere in this preamble the methods 
of counting spousal and parental income 
will be consistent with the methods used 
for counting income and resources of 
individuals under the cash assistance 
programs. 

A discussion of the specific provisions 
of TEFRA and MCCA relating to 
application of the cash assistance 
methodologies and requirements under 
Medicaid appears later in this document 
under Section ILC. 2. and 3. on Financial 
Eligibility Requirements— 
Methodologies for Treatment of Income 
and Resources and Relative 
Responsibility. 


B. Medically needy coverage groups: 
Reasonable categories of individuals 
under 21 


Section 137(b)(17) of TEFRA removed 
the reference to “reasonable categories” 
of individuals under 21 (or, at State 
option, under 20, 19, or 18) in the list of 
individuals who may be provided 
medical assistance under section 
1905{a}{i) of the Act. However, section 
137(b){7), in amending section 
1902{a)}{10}(A) to.clarify coverage of the 
optional categorically needy, provided 
for optional coverage of “reasonable 
categories” of individuals under 21. Our 


. existing regulations (§ 435.308) contain a 


provision for coverage of reasonable 
categories of individuals under 21 as 
medically needy In setting up the 
medically needy eligibility groups, we 
chose groups similar to the groups of 
individuals covered as mandatory 
categorically needy and optional 
categorically needy. Under TEFRA, 
optional categorically needy coverage of 
individuals under age 21 (or, at State 
option, under 20, 19, or 18) still may be 
limited to reasonable categories of 
individuals under 21. {Sections 2361 and 
2362 of DEFRA established two 
additional mandatory eligibility groups 
of children—children under 5 years of 
age, who are born after September 30, 
1983 (or, at State option, an earlier date, 
under COBRA), and who meet the 
income and resource requirements of the 
State’s approved AFDC plan; and 
newbern children born on or after 
October 1, 1964 to a woman eligible for 
and receiving Medicaid at the time of 
the child s birth, for one year as long as 
the woman remains eligible and the 
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child is a member of the woman's | 
household: Section 4101(c) of OBRA 87 
changed the mandatory age of the 
“under 5 years of age” group to under 6. 
years of age (or, at State option, under 
age 8), effective October 1, 7988, and to 
under 7 years of age {or at State option, 
under age 8), effective October 1, 1989. 
Accordingly, we believe that, except for 
the required medically needy coverage 
groups of individuals under 18 and 
pregnant women, States have the option 
of covering reasonable categories of 
individuals under age 18 (or, at State 
option, under age 19, 20, or 21) as 
medically needy. Our reasons for this 
conclusion are as follows: 

Section 1902(a}(10)(C) of the Act 
provides that if medical assistance is 
included for any group of individuals 
described in section 1905{a) who are not 
categorically needy, the State plan must 
include a description of the criteria for 
determining eligibility of individuals in 
the group for such médical assistance. 
This latter reference to “group” would, 
by itself, appear to command States to 
cover full groups {as defined in section 
1905(a)), since the earlier reference to 
“group” clearly applies to the section 
1905(a) groups. However, section 
1902(a}{10}(C){ii)(} makes it equally 
clear that States are under no obligation 
to provide Medicaid eligibility to all 
individuals under 18, but are only 
required to provide Medicaid to certain 
individuals under the age of 18, that is, 
“individuals under the age of 18 who 
(but for income and resources) would be 


‘eligible for medical assistance as an 


individual described in subparagraph 
(A)(i).” (States with medically needy 
programs must also provide eligibility to 
certain pregnant women.) Thus, States 
that have a medically needy program 
need not cover a full section 1905{a) 
group, since only certain individuals 
under 18 would be covered. 

One approach to harmonizing this 
apparent conflict in the provisions of 
section 1902(a){10) would be to view 
section 1902(a}{10)(C)(i)() as authorizing 
States to limit the membership of their 
medically needy groups by imposing 
“criteria for determining eligibility of 
individuals in the group” which have the 
effect of creating “subgroups.” This is an 
expansive interpretation of the authority 
to impose criteria for the medically 
needy which is not supported by the 
legislative history of the OBRA or 
TEFRA amendments. In fact, the 
Conference Committee report on OBRA 
refers to coverage and providing 
services to. medically needy “‘groups” 
(H.R. Rep. No. 208, 97th Cong., 1st Sess. 
970-971). The history of the TEFRA 
corrections of the OBRA provisions dees 
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not indicate any intent to permit States 
to limit coverage of medically needy 
groups to subgroups. Thus, we believe 
that section 1902(a)(10)(C)(i)(I) should 
not be read to permit States to carve out 
subgroups for every medically needy 
group. 

On the other hand, Congress clearly 
permitted States to cover less than the 
full group of all individuals under 18. 
Furthermore, States have the option of 
covering reasonable categories of 
individuals under 21 (or, at State option, 
20,'19, or 18) as optional categorically 
needy under section 1902(a)(10)(A)(ii). 
This “reasonable categories” option is 
limited to those groups of children 
described in section 1905(a){i). Although 
we recognize that after TEFRA, section 
1905(a)(i) no longer includes reasonable 
categories language, we believe that this 
change was made in order to ensure that 
States could not discharge their 
minimum mandatory medically needy 
obligation by covering only reasonable 
categories of children under 18. We 
believe it would be anomalous if the 
result of this amendment wou!d be to 
force States which elect to cover 
optional categorically needy children 
under 18 to either provide medically 
needy coverage for all children under 18 
or to restrict their coverage of medically 
needy children to those under 18 who, 
except for income and resources, would 
be eligible for Medicaid as mandatory 
categorically needy. We believe that 
Congress did not intend to restrict 
States’ flexibility to provide more than 
this minimum coverage of medically 
needy children under 18 by presenting 
them with a choice of either the 
minimum obligation or full medically 
needy eligibility for all individuals under 
18. Therefore, we propose to allow 
States with medically needy programs to 
cover reasonable categories of children 
under age 21 (or 20, 19, or 18) as 

“medically needy, in addition to 
providing the required medically needy 
eligibility for individuals under 18 who, 
except for income and resources, would 
be eligible for Medicaid as individuals 
described in section 1902(a)}(10)(A)(i). 
This is reflected in the proposed revision 
of § 435.308. This revision would allow 
States the option to cover as medically 
needy (1) the same group of reasonable 
categories of individuals under age 21 
(or 20, 19, or 18) that they cover as 
optional categorically needy or (2) to 
select different reasonable categories for 
their medically needy than those they 
cover as optional categorically needy. 


C. Financial eligibility requirements 


1. Medically needy income and resource 
standards > 


In accordance with section 137(b)(8) 
of TEFRA, States no longer have as 
much flexibility with respect to 
establishing financial eligibility income 
and resources standards as was 
provided for under Departmental 
regulations promulgated to implement 
OBRA ’81. Under the OBRA ’81 
regulations, the medically needy income 
and resource levels could be the same 
for all covered medically needy 
eligibility groups or could vary from 
group to group. Section 137(b)(8) of 
TEFRA amended section 
1902(a)}(10)(C)(i) to require States to use 
a single standard for income eligibility 
and a single standard for resources 
eligibility for all medically needy groups. 
However, even though section 
1902(a)(10)(C)({i) requires a single 
standard, section 1902(f) allows States 
to use more restrictive criteria for aged, 
blind, and disabled individuals (which 
are not more restrictive than those in the 
State’s January |, 1972 Medicaid State 
plan). Therefore, States that elect 
coverage under section 1902(f) may use 
a more restrictive income standard and 
resource standard only for medically 
needy aged, blind, or disabled ~ 
individuals than they use for medically 
needy families with children. 

Section 1902(a)(17) of the Act provides 
that the single standard set by the State 
must be reasonable, as determined by 
the Secretary. In implementing the 
TEFRA provision and this requirement 
for reasonableness, we propose to allow 
States as much flexibility as permitted 
under the law in establishing the amount 
of their medically needy income and 
resources standards. For non-1902(f) 
States, we are proposing to allow States 
to set their single medically need income 
standard at an amount that is (1) no 
lower than the lowest income standard 
generally applied under the cash 
assistance programs (AFDC, SSI, or 
State supplement) related to the group 
or groups of individua!s covered by the 
State under the medically needy option 
and (2) no higher than the maximum 
amount allowed for FFP purposes (that 
is, the FFP limitation under section 
1903(f)(1} of the Act of 133% percent of 
the highest money payment that 
ordinarily would be made in the State’s 
AFDC program to an individual or a 
family of the same size without any 
income or resources under existing 
§ 435.1007). 

In section 1902(f} States, with respect 
to medically needy specified relatives, 
individuals under 21, and pregnant 
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women, we propose to apply the same 
criteria as used for non-1902(f) States for 
establishing the single medically needy 
income standard. However, we propose 
to permit 1902(f) States to establish a 
separate medically needy income 
standard for aged, blind, and disabled 
individuals or for any grouping of the 
categories of aged, blind, or disabled 
individuals that is more restrictive 
(lower) than the standard established 
for specified relatives, individuals under 
21, and pregnant women (that is, a 
1902(f) State could have two medically . 
needy income standards: one for AFDC- 
related individuals and one more 
restrictive standard for aged, blind, or 
disabled individuals). We propose to 
require that the more restrictive 
medically needy income standard for 
aged, blind, or disabled individuals must 
be set at an amount that is no lower 
than the higher of (1) the lowest income 
standard currently applied to the 
categorically needy aged, blind, or 
disabled individuals under the State’s 
more restrictive section 1902(f) criteria. 
or (2) the medically needy income 
standard in effect under the State’s 
January 1, 1972 Medicaid plan (to ensure 
that no group is penalized by being 
subject to a more stringent standard 
than was in effect before the SSI 
program was established or that 
currently is applied in determining 
eligibility for aged, blind, and disabled 
categorically needy individuals). Section 
1902(f) States may not use this provision 
to apply a medically needy income level 
for aged, blind, and disabled individuals 
that is less restrictive (higher) than the 
medically needy income level set for 
specified relatives, pregnant women, 
and individuals under age 21. The 
amount of the income standards in 
section 1902(f) States also would be 
subject to the FFP limitation of 133% 
percent of the highest money payment 
that ordinarily would be made in the 
State AFDC program to an individual or 
a family of the same size without any 
income or resources specified in the 
existing regulations under § 435.1007 
We propose to incorporate these 
income standard provisions in § 435.811 
We propose to revise § 435.840 to 
incorporate the provisions on the 
resource standard. For non-section 
1902(f) States, we propose to specify 
that the medically needy resource 
standard must be no less than the lower 
of (1) the resource standard used in the 
State’s AFDC plan or (2) the resource 
standard of the SSI program for an 
assistance unit of the same size. For 
section 1902(f) States, the proposed 
requirements for determining the 
resource standard in non-section 1902({f) 





39430 


States would apply also to specified 
relatives, individuals under 21, and 
pregnant women because the section 
1902(f) exemption applies only to aged, 
blind and disabled individuals. 
However, we propose that the resource 
standard for aged, blind, and disabled 
individuals could be more restrictive 
than the standard established for 
medically needy individuals who are not 
aged, blind, or disabled. We propose to 
require that the more restrictive 
medically needy resource standard for 
aged, blind, or disabled individuals must 
be no lower the higher of (1) the lowest 
resource standard the State applies to 
the categorically needy under its more 
restrictive section 1902(f) criteria or {2) 
the medically needy resource standard 
in effect under the State’s January 1, 
1972 Medicaid plan. 

To provide for equitable treatment 
among recipients, the proposed 
regulations would provide that the 
income standard and the resource 
standard would not be allowed to 
diminish with an increase in the size of 
the assistance unit. For example, if the 
standard for an assistance unit of two 
persons is set at $400, the standard for 
an assistance unit of three persons may 
not be less than $400. 

In addition, we propose to make 
conforming amendments to other 
regulations by deleting §§ 435.812 and 
435.841, which provide for varying 
income standards and reasonableness of 
those standards; revising the language of 
§§ 435.814 and 435.843; and correcting 
cross-references in §§ 435.725, 435.726, 
435.733, 435.735, 435.832, and 436.832. In 
addition, we propose to revise § 436.832 
relating to post eligibility treatment of 
income and resources of 
institutionalized individuals in the 
Territories to make the provisions on 
deduction of a personal need allowance 
from income consistent with the 
regulations applicable to the States 
under § 435.832. We would specify a 
minimum reasonable amount to be 
deducted for personal needs—$30 for 
individuals; $60 for couples, and a 
reasonable amount set by the agency for 
others. This amount is consistent with 
the personal needs allowance received 
under SS] in the States and applicable to 
Medicaid in accordance with OBRA °87, 
as amended by section 411(m)(3) of 
MCCA. (We also propose to correct an 
error that occurred in a previous 
recodification of § 435.733, a section that 
addresses post eligibility treatment of 
income and resources of 
institutionalized individuals in section 
1902(f) States. We propose to delete the 
reference in paragraph (b)[1) to 
individuals who are eligible for 


Medicaid because they are receiving 
AFDC, since the receipt of AFDC does 
not relate to eligibility of aged, blind and 
disabled individuals under section 
1902(f).) 


2. Methodologies for treatment of 
income and resources 


Under regulations promulgated in 
response to OBRA ‘81, States were 
permitted to apply methodologies for 
determining financial eligibility of the 
medically needy that were different 
from the related cash assistance 
methodologies if HCFA determined that 
they were reasonable. These 
methodologies could be more or less 
restrictive and States were required to 
specify in their State plans the 
requirements that were different from 
the cash assistance methodologies. (In 
the context of the following discussion, 
the term “methodology” differs from the 
term “standard.” “Standard” refers to 
the doliar level that a person's income 
or resources cannot exceed to qualify 
for Medicaid; “methodology” refers to 
the procedures for determining the 
amounts of a person’s income and 
resources and whether they exceed the 
income and resource standard.) Section 
137{b){8) of TEFRA changed the OBRA 
‘81 provision by specifying that, under 
section. 1902(a){10)(C){i}(I1), the 
methodologies used to determine imcome 
and resources eligibility for the 
medically needy must be the same as 
those used in determining eligibility 
under the State plan of the appropriate 
cash assistance program or the SSI 
program, whichever is most closely 
related to the coveted medically needy 
group. Thus, in States that provided 
Medicaid to all SSI recipients, the 
methodologies for determining the 
income and resources of aged, blind, or 
disabled medically needy individuals 
were those of the SSI program; for 
specified relatives, individuals under 21, 
and pregnant women, the methodologies 
were those of the AFDC program. 

As a result of the TEFRA provisions, 
States using less restrictive 
methodologies or standards could have 
been held out of compliance or 
disallowances could have been initiated. 
However, as explained earlier, section 
2373(c) of DEFRA, as amended by 
section 9 of the Medicare and Medicaid 
Patient and Program Protection Act of 
1987, imposed a moratorium on any 
compliance, disallowance, penalty, or 
other regulatory action against a State 
because a State’s Medicaid plan or its 
operation is determined to be in 
violation of section 1902(a)(10){A)(ii) 
{IV}, [V), or (VI), or section 
1962(a)(10)(C)(i)(M) of the Act because 
the plan or its operation has a standard 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


or methodology for determining 
financial eligibility that was less 
restrictive than the standard or 
methodology of the related cash 
assistance program. 

Section 303(e) of the Medicare 
Catastrophic Coverage Act of 1988 
amended section 1902{a)(10)(C ){i}{Ii) of 
the Social Security Act to specify that 
the financial methodologies for 
determining eligibility of the medically 
needy must be no more restrictive than 
(rather than the same as) those under 
the SSI program or those under the State 
plan that is mest closely categorically 
related. Section 303{e) also added a new 
section 1902(r){2) (that was further- _ 
amended by section 608(d)(16){C) of the 
Family Support Act) that permits States, 
at their option, to use less restrictive 
income and resource methodologies in 
determining eligibility of the following 

ups: 

* Qualified pregnant women and 
children under section 
1902(a)}{10)(A)f{i)(Il) of the Act. 

¢ Poverty level related pregnant 
women and infants under section 
1902(a}(10}({A)(i}{IV) of the Act (as 
added by section 302 of MCCA). 

* Qualified Medicare beneficiaries 
under sections 1902(a)(10)(E) and 
1905{p) of the Act. 

¢ Optional categorically needy 
individuals under section 
1902{a)(10){(A}{ii) of the Act. 

* Medically needy individuals under 
section 1902({a}(10){C){i)(IH) of the Act. 

¢ Aged, blind, and disabled 
individuals in States electing to use 
more restrictive criteria than SSI under 
section 1902(f) of the Act. 

These income and resource 
methodologies may be less restrictive, 
but no more restrictive, than (1) for 
groups consisting of aged, blind, and 
disabled individuals, the methodologies 
under the SSI program [except as 
permitted under section 1902(f)); and (2) 
for the other groups, the methodology 
under the State plan most closely 
categorically related. Section 303(e) 
provided that a methodology is 
considered to be no more restrictive if, 
by using the methodology, additional 
individuals may be eligible for medical 
assistance and no individuals who are 
otherwise eligible are made ineligible 
for Medicaid. 

The MCCA prevision permitting use 
of less restrictive income and resource 
methedologies for the specified groups 
applies to medical assistance furnished 
on or after October 1, 1982. 

Although 1902({r)}(2}{A) of the Act 
applies to the methodologies used by 
States to determine financial eligibility 
of individuals under 1902(f). it does not 
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remove from “1902(f) States” the 
authority to use methodologies which 
are more restrictive than those of the 
SSI program if those methodologies are 
not more restrictive than those in effect 
under the State’s January 1, 1972 State 
plan. This is because 1902(r) is part of 
title XIX of the Social Security Act and 
1902{f) of the Act continues to permit 
States to use more restrictive eligibility 
rules for the aged, blind, and disabled 
“notwithstanding any other provision of 
this title [XIX].” Therefore, while section 
1902(r) prohibits non-section 1902(f) 
States from using methodologies which 
are more restrictive than SSI, the 
“notwithstanding” clause of the 1902(f) 
option permits States electing its option 
to use more restrictive criteria. 

We believe that the explicit reference 
in section 1902(r{2)(A) to determining 
income and resource eligibility under 
section 1902(f) was intended to permit 
States electing the section 1902(f) option 
to use more liberal income and resource 
criteria than those of SSL This view is 
supported by the legislative history of 
the provision. The Conference Report 
describes the conference agreement 
which added the reference to section 
1902(f) in the following manner: 

Under the moratorium imposed by section 
2373{c) of P. L. 98-369, as clarified by section 
9 of P L. 100-93, States have flexibility to 
establish income and resource methodologies 
under medically needy programs, optional 
categorically needy programs, and under the 
“209(b)” option that are less restrictive, i.e. 
more generous, than those applied in the 
corresponding cash assistance programs. The 
conference agreement codifies this flexibility, 
retroactive to October 1, 1982. (H.R. Rep. No. 
661, 100th Cong. 2d Sess. 268 (1988).) 

The Conference Report identifies the 
reference to section 1902(f) in section 
1902(r}(2) ae providing States with the 
same flexibility which they had under 
the DEFRA moratorium. Since the 
moratorium did not prohibit section 
1902(f} States from using their more 
restrictive criteria, but permitted them to 
use more liberal criteria then SSI, we 
believe that section 1902(r)(2) simply 
perpetuates this flexibility. 

Moreover, any claim that section 
1902(r)(2) in any way repealed the 
section 1902{f} option is refuted by 
section 202(f} of MCCA. That provision 
requires Missouri as of October 1, 1989 
to amend its Medicaid State plan to 
exclude the value of the home of any 
aged, blind, or disabled individual who 
applies for Medicaid on or after that 
date. Since the SSI program already 
excludes the home from an individual’s 
countable resources, if section 
1902(r)(2}(A) already required Missouri 
to use rules no more restrictive than SSI, 
this section would have been 


unnecessary. Indeed, since section 
303(e) of MCCA applies to medical 
assistance furnished on or after October 
1, 1982, the October 1, 1989 date for 
Missouri would be a complete anomaly. 
We cannot believe that if section 303(e) 
essentially repealed the section 1902(f) 
option, Congress would have enacted 
the very next section, section 303(f), 
which assumes the continued existence 


‘of the section 1902(f) option. Other 


provisions enacted in MCCA also 
contain explicit reference to section 
1902(f}. These demonstrations of 
Congressional awareness of section 
1902(f} refute any claim that section 
1902(r}(2) effectively repealed it or was 
designed to do so. 

The effective date of section 1902{r)(2) 
of the Act, as added by section 303{e) of 
MCCA, allows a State to use less 
restrictive income and resource 
methodologies for specified groups 
retroactively to October 1, 1982 for 
States with approved State plans during 
that period that incorporated these 
methodologies, and prospectively with 
the effective date of any approved State 
plan amendment. FFP is only available 
to States for expenditures under their 
Medicaid programs based on approved 
State plans. Furthermore, amendments 
to the State plan are generally approved 
effective retroactive only to the 
beginning of the quarter in which the 
plan amendment is submitted. 
Therefore, if a State wishes to apply less 
restrictive methodologies within the 
purview of section 1902(r)({2) for 
prospective periods {i.e., for periods 
effective with the beginning of the 
calendar quarter in which a State plan 
amendment is submitted), it should 
follow the established regulatory 
procedures for submittal of State plan 
amendments. However, if a State wishes 
to apply less restrictive income and 
resource methodologies for periods after 
September 30, 1982, and prior to the 
beginning of the quarter in which a State 
plan amendment is submitted before 
February 19, 1989, the use of these 
methodologies may qualify for 
protection under the DEFRA 
meratorium. To qualify for moratorium 
protection, the State must submit plan 
amendments under the process 
established by HCFA contained in 
manual instructions sent to States 
governing implementation of the DEFRA 
moratorium. HCFA is issuing revised 
manual instructions to the States to 
outline the procedures for submitting 
plan amendments to implement section 
1962(r}{2). 

We have identified items that we do 
not consider to be methodological and 
which may result in some confusion if 
they are applied under Medicaid. 


Accordingly, we believe it is important 


paynent status, budget periods, and 
effective date of eligibility. 

* Retrospective monthly accounting. 
Both the AFDC and SSI programs use 
retrospective budgeting in order to 
determine the amount of the individual's 
monthly benefit under the provisions of 
sections 402(a){13)(A){ii) and 1611{c}{1) 
of the Act. Because these retrospective 
accounting provisions are for the 
purpose of determining the amount of 
the individual’s cash benefits and not 
for determining their eligibility, we do 
not believe it is a methodology for 
determining financial eligibility of the 
specified Medicaid eligibility groups. 

¢ Monthly reporting requirements. 
Similarly, we do not believe that the 
AFDC monthly reporting requirements 
under the provisions of section 
402(a)(14) of the Act are part of the 
AFDC eligibility methodology although 
they contain conditions of AFDC 
eligibility. Methodology, in contrast to a 
condition of eligibility, involves the 
process in which financial eligibility is 
developed. Failure to file a monthly 
report is a nonfinancial collateral 
condition of eligibility. 

* Conditional payment status. Under 
the SSI and AFDC programs (as in the 
Medicaid program), individuals whose 
countable resources exceed the resource 
eligibility standard, in general, are 
ineligible for cash assistance. However, 
the SSI and AFDC statutes (sections 
1613(b) and 402{a}{7)(B) of the Act) 
provide for “conditional” SSI and AFDC 
payments in cases in which an 
otherwise eligible applicant agrees to 
dispose of resources under certain 
conditions even when the individual’s 
countable resources exceed the resource 
standard. In States providing Medicaid 
to SSI recipients, recipients of 
conditional SSI payments are provided 
Medicaid in the same way as any other 
SSI recipient. Recipients of AFDC, 
during a period in which a family is 
allowed to dispose of resources, are also 
provided Medicaid in the same way as 
any other AFDC recipient. 

Under sections 1613(b) and 
402(a)(7){B) of the Act, any SSI or AFDC 
benefits paid under the terms of a 
conditional payment arrangement are 
considered to be “overpayments” to the 
extent that they would not have been 
paid had the disposal occurred at the 
beginning of the period for which the 
benefits were paid. Thus, the SSI and 
AFDC payments made under a 
conditional agreement are subject to 
repayment by the beneficiaries from the 
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proceeds of the disposal of the excess 
resources. The Medicaid statute does 
not contain any provisions authorizing 
Medicaid benefits to be conditioned on 
a disposition of resources (and to 
recover Medicaid expenditures from the 
proceeds of the disposition). Therefore, 
there is no equivalent conditional 
payment status in Medicaid. We believe 
that the conditional payments provision 
applies only with respect to determining 
whether an applicant may receive an 
SSI or AFDC payment and does not 
apply with respect to individuals filing 
separately for medical assistance. Thus, 
the “conditional” payments provision is 
not an eligibility methodology within the 
purview of title XIX, and Medicaid to 
the medically needy may not be 
provided on behalf of individuals who 
are disposing of excess resources. 
¢ Budget periods. Section 
1902(a)(10)(C){i)(II) of the Act, as 
amended, provides that “* * * the 
methodology to be employed in 
determining [medically needy] * * * 
eligibility * * * shall be no more 
restrictive than the methodology which 
would be employed under the 
supplemental security income program 
in the case of groups consisting of aged, 
blind, or disabled individuals in a State 
in which such program is in effect, and 
which shall be no more restrictive than 
the methodology which would be 
employed under the appropriate State 
plan * * * to which such group is most 
closely categorically related in the case 
of other groups [emphasis supplied].” 
Section 1902(r)(2), as added by MCCA, 
also refers to income and resource 
methodologies in determining financial 
eligibility of the specified Medicaid 
groups. The key word in these 
provisions is “methodology.” If 
“methodology” includes the “budget 
period,” it would be correct to conclude 
that States must use a one-month budget 
‘period for their AFDC and SSI-related 
groups. However, although the statute is 
susceptible to this interpretation, it is 
not the only possible interpretation of 
the term “methodology.” Moreover, 
~ given the history of the Medicaid 
program and the legislative history of 
section 1902(a)(10)(C)(i)(II), this is not 
the best reading of the statute. 

The TEFRA “same methodolgy” 
requirement (now changed to “no more 
restrictive”) was enacted as part of the 
TEFRA technical corrections to the 
Medicaid statute. The legislative history 
of the TEFRA provision is contained in a 
House Energy and Commerce 
Committee Report on H.R. 6877 (H.R. 
Rep. No. 757, Part I, 97th Cong., 2d Sess. 
13.), which was used as a basis for the 
Conference Committee deliberations on 
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TEFRA. With respect to the provision in 
question, the Report notes: 


Section 106(e)(2) of the Committee bill 
clarifies the treatment of income and 
resource standards and methodologies for the 
medically needy. The 1981 Reconciliation Act 
gave the States certain specified flexibility in 
designing their medically needy programs. 
They are no longer required to cover all 
eligibility groups. * * * However, the 1981 
Reconciliation Act made no changes in the 
applicable income and resource eligibility 
rules. 

Unfortunately, the Department, in its 
interim final rule of September 30, 1981, 46 
Fed. Reg. 47976, assumed that the conferees 
had intended to give the States extensive 
flexibility in this area as well. This is simply 
incorrect. When the Statement of Managers 
of the conference committee report spoke of 
providing the States “with flexibility in 
establishing eligibility criteria and scope of 
services within the medically needy program 
to address the needs of different population 
groups more appropriately,” (H.R. Rep. 97- 
208, p. 971), it was referring to the service 
package and coverage group provisions, not 
inviting a wholesale rewriting of current 
income and resource standards and 
methodologies. This amendment makes clear 
that the Department had no authority to alter 
the rules that applied before September 30, 
1981, with respect to medically needy income 
levels, medically needy resource standards, 
and the methodology for treating medically 
needy income and resources. The Committee 
bill reaffirms the financial requirements 
previously in effect for the medically needy 
(42 C.F.R. Sec. 435.800-435.845). [Emphasis 
supplied.] 


Since the House Committee Report 
explicitly endorsed the pre-OBRA 
regulations for the medically needy, we 
believe it reaffirmed the validity of the 
concept of a budget period not to exceed 
6 months for the medically needy. That 
concept was clearly embodied in the 
regulation at § 435.831 (1980) which read 
as follows: 


§ 435.831 Income eligibility. 

The agency must determine income 
eligibility of medically needy individuals in 
accordance with this section. The agency 
must use a prospective period of not more 
than 6 months to compute income. [Emphasis 
supplied.} 


Since neither the AFDC program nor 
the SSI program ever used a 6-month 
prospective budget period for computing 
income eligibility, the concept of 
“budget period” could not have been 
encompassed within the term 
“methodology.” Otherwise, the clear 
authorization (which was a longstanding 
policy of the Department) for States to 
use a 6-month budget period in a 
regulation, explicitly approved by the 
Committee, would be nullified. 

The Committee Report's discussion of 
the TEFRA change further demonstrates 
that “methodology” does not include 


“budget period.” The Report explains 
the clarification of the treatment of 
income and resources strictly as a 
reaction to the Department's interim 
final rule of September 30, 1981. That 
rule did not in any way alter the 6- 
month budget period of the preexisting 
regulations. In fact, the preamble to that 
rule, which discussed the concept of 
methodology, did not mention budget 
periods, although it listed the following 
as examples of methodology: deemed 
income, interest, court-ordered support 
payments, and infrequent and irregular 
income. Since the House Committee 
Report merely sought to undo the 
changes made by the 1981 regulation, 
and that regulation clearly did not alter 
the rules governing budget periods, we 
believe that the reference to 
“methodology” in section 
1902(a)(10)(C)(i)(II) of the Act should 
not be read to include “budget periods.” 

Moreover, in the case of Atkins v. 
Rivera, 106 S.Ct. 2456 (1986), the United 
State Supreme Court ruled that the 
length of the spenddown period is not | 
subsumed under the term 
“methodology” for purposes of applying 
cash assistance methodologies in 
Medicaid. 

¢ Effective date of eligibility. Section 
1902(a)(34) of the Act requires a State to 
furnish medical assistance for services 
furnished during the period of 3 months 
before the month of application if the 
individual (1) received Medicaid 
services, at any time during that period, 
of a type covered under the plan and (2) 
would have been eligible for Medicaid 
at the time he received the services if he 
had applied (or someone had applied on 
his behalf), regardless of whether the 
individual is alive when application for 
Medicaid is made. Section 435.914 of the 
Medicaid regulations provides that 
States may make Medicaid eligibility 
effective on the first day of a month if an 
individual was eligible at any time 
during that month. 

Under both the SSI and AFDC 
programs before enactment of TEFRA, 
eligibility could be effective on the first 
day of a month if the individual was 
eligible at any time during the month. 
TEFRA amended the statute to change 
the date of entitlement for SSI to the 
later of the date of application or the 
date the individual first becomes 
eligible. TEFRA also changed the date of 
entitlement for AFDC to a date no 
earlier than the date of application. 
However, TEFRA did not change section 
1902(a)(34) of the Act relating to the date 
of entitlement to Medicaid. Therefore, 
we do not believe that the current cash 
assistance eligibility date determination 
requirements can be applied 
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appropriately to Medicaid. We do not 
consider the determination of effective 
dates of entitlement to be a 
methodology of the cash assistance 
programs for purposes of Medicaid 
eligibility. Application of the current 
cash assistance requirements for 
determining date of eligibility for a cash 
payment would be inconsistent with the 
provision of section 1962(a}{(34) that 
provides for retroactive eligibility for 
Medicaid. In addition, the eligibility 
periods for cash assistance are geared to 
provision of a money payment versus 

‘ provision of health services. 

We have retained the current 
regulatory language providing that “the 
agency may make eligibility for 
Medicaid effective on the first day of a 
month if an individual was eligible at 
any time during that month.” Under this 
provision an individual would still be 
required to meet categorical and other 
financial eligibility requirements to be 
eligible for Medicaid as specified in the 
existing regulations. 

We propose to add a new § 435.601 to 
specify that, generally, States must use 
the cash assistance methodologies in 
determining financial eligibility unless 
they chose to apply less restrictive 
income and resource methodologies for 
the specified eligibility groups. In 
section 1902(F) States that use more 
restrictive requirements than SSI, the 
agency would be allowed to use more 
restrictive eligibility requirements and 
include less restrictive income and 
resource methodologies, if they choose, 
in determining eligibility of aged, blind, 
and disabled individuals. The language 
of other sections of the regulations that 
describe the various eligibility groups 
affected would not be changed. The new 
§ 435.601 would specify the groups to 
which the general section on financial 
eligibility requirements and 
methodologies would apply. If a State 
chooses to use less restrictive income 
and resource methodologies, we propose 
to require the State to describe in its 
Medicaid State plan the specific less 
restrictive methodologies that it will 
apply and the specific eligibility groups 
to which the less restrictive 
methodologies will apply. 

The proposed regulations would also 
specify that the less restrictive 
methodology applied must be 
comparable for all persons within each 
category of assistance (aged, or blind, or 
disabled, or AFDC related) within an 
eligibility group (e.g., the medically 
needy). Therefore, if the agency elects to 
use less restrictive AFDC methods for 
one or more eligibility groups, it must 
use the same less restrictive methods for 
all AFDC-related persons within the 


eligibility groups selected. If the agency 
elects to use less restrictive methods for 
one or more groups of aged, blind, and 
disabled individuals, it must use the 
same less restrictive methods for all 
aged, or all blind, or all disabled 
individuals within the selected groups. 

We would not permit States to use 
less restrictive methods based on living 
arrangements (e.g., the agency may not 
limit a more liberal method to 
institutionalized persons). However, this 
occurs legitimately when a less 
restrictive method is applied to an 
eligibility group that only includes 
institutionalized persons (e.g., 
institutionalized persons under a special 
income level). 

Application of comparability rules 
under this section of law does not, 
however, prohibit a State from 
exercising additional options to use less 
restrictive methods for select eligibility 
groups. Additional options may be used 
because they are options offered under 
separate statutory provisions. For 
example, there is separate authority to 
use income disregards for optional State 
supplement recipients that are more 
liberal than those of the SSI program, 
and separate authority to use more 
liberal methods for certain poverty level 
eligibility groups. 

We propose to require that the less 
restrictive methodologies must be 
consistent with the FFP requirements 
and limitations specified in the existing 
regulations in accordance with section 
1903(f) of the Act. In other words, the 
less restrictive requirements would not 
be allowed to result in standards that 
exceed the maximum dollar amount of 
income allowed for purposes of FFP 
under subpart K of part 435 (133% 
percent of the AFDC payment level and 
300 percent of the SSI benefit payment). 
We propose to clarify §§ 435.1005 and 
435.1007 to specify that, in determining 
whether an individual's or family’s 
income is within FFP limitations, the 
same methodologies, where appropriate, 
of the related cash assistance program 
must be applied. This is in contrast to 
the option to apply less restrictive 
methodologies in determining income for 
purposes of eligibility. 

We also propose to make a technical 
change under § 435.1007 to preserve the 
FFP limits under the section 1902(r}(2) 
provision. Section 1903(f}(1) of the act, 
which is the basis for § 435.1007, 
includes the categorically needy who 
are not subject to the limits described in 
section 1903(f}(4). The categorically 
needy groups not listed in section 
1903(f}(4) were inadvertently omitted 
under § 435.1007, which currently relates 
only to the medically needy. However, 


the omission has had little or no impact 
because the omitted population for the 
most part were subject to lower 
eligibility income levels (e.g., AFDC 
payment standards). This is no longer 
the case since States may now use more 
liberal methods for determining income 
eligibility within FFP limits. 

We propose to include in the new 
§ 435.601 a general provision with 
respect to the use of cash assistance 
methodologies in Medicaid, with the 
option for States to use less restrictive 
income and resource methodologies 
than the cash assistance programs, 
through reference to the cash assistance 
requirements. Section 435.711, which 
contains the basic requirement for 
determining financial eligibility of 
families and children, and § 435.721, 
which gives detailed requirements 
relating to financial eligibility 
methodologies for individuals receiving 
SSI, would be deleted. The proposed 
regulations would not restate any of the 
details of the financial eligibility 
requirements of the cash assistance 
programs that could be applied to the 
categorically needy or medically needy. 
(We wish to note that the deletion of the 
detailed requirements under § 435.721 
does not in any way change the 
application of our clarification of policy 
in regulations on the deeming of income 
between spouses for the categorically 
needy adopted after the U.S. Supreme 
Court decision in the case of Schweiker 
v. Gray Panthers (453 U.S. 34 (1981)). (48 
FR 39626, September 1, 1983). This 
clarification reinstated in regulations the 
SSI policy on deeming of income of 
aged, blind, or disabled individuals 
when one spouse is living in a Medicaid 
institution and the other is not. The SSI 
policy is contained in 20 CFR part 416.) 
We consider this general reference 
feasible in view of specific changes that 
may occur in the cash assistance 
programs that would require us to 
constantly update our regulations to 
make them consistent with these 
changes. We propose to delete 
§§ 435.850 through 435.852 which 
contain the details for treatment of 
income and resources and to make 
conforming amendments to §§ 435.831 
and 435.845, which contain specific 
provisions on determining income and 
resource eligibility. We also would make 
some editorial changes to § 435.700 on 
the scope of the regulations. 

Since only three sections of the 
regulations on general financial 
eligibility requirements would remain in 
subpart H of part 435 after the proposed 
deletions (the other sections are specific 
post eligibility financial requirements), 
we propose to make some 
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organizational changes to subparts G 
and H. We propose to transfer 

§§ 435.731, 435.732, and 435.740 to 
subpart G and redesignate them as 

§§ 435.631, 435.632, and 435.640, 
respectively. In subpart H, we would 
retain only the provisions that relate to 
post-eligibility determinations. 


3. Relative Responsibility 


As discussed earlier, the Medicaid 
provisions under section 1902(a)(17)(D) * 
of the Social Security Act specify that, 
in determining financial eligibility, 
States must not take into account the 
financial responsibility of any individual 
for an applicant or recipient unless that 
individual is a spouse, or a parent of a 
child who is under 21 or is blind or 
disabled. Numerous sections of the 
existing regulations specify details for 
determining relative responsibility for 
the categorically needy and medically 
needy (§§ 435.602, 435.712, 435.723, 
435.724, 435.734, 435.821, 435.822, and 
435.823). We propose to delete most of 
the specific details contained in these 
sections on the financial responsibilities 
of relatives, which is consistent with our 
proposal in this document to delete 
detailed provisions on financial 
eligibility methodologies that are 
reiterations of cash assistance 
methodologies. We would maintain the 
provisions of section 1902(a)(17)(D) as 
exceptions to using the cash assistance 
methodologies. 

We also intend to include in § 435.602 
additional exceptions to SSI rules for 
individuals where at least one member 
of an eligible couple is in a Medicaid 
institution. 

SSI rules require that when a couple 
has been living in an institution for 6 
months, they are no longer considered a 
couple for purposes of determining SSI 
eligibility. Therefore, their income and 
resources are considered separately and 
are compared to individual income and 
resource standards. In some instances, 
this can result in one member of a 
previously eligible couple becoming 
ineligible at the end of 6 months. Section 
9 of Public Law 99-643 provides an 
exception to this SSI rule for Medicaid 
eligibility. Under the exception, States 
may, at the end of the 6-month period, 
continue to treat such individuals as a 
couple or to treat them as individuals, 
whichever is to the couple’s advantage. 

SSI rules also require that, for 
purposes of determining eligibility, 
income be combined for a couple 
consisting of one member living in a 
Medicaid institution and the other living 
in the community. Under SSI policy, 
income is combined for purposes of 
determining eligibility, but considered 
separately for purpose of determining 


the amount of payment to make to each 
member. Existing Medicaid rules 
concerning financial eligibility 
requirements for the categorically needy 
at § 435.723 already apply an exception 
to this SSI policy by requiring SSI 
States, at a minimum, to consider 
income available to each member of the 
couple through the month in which they 
cease to live together. For consistency, 
we are making a conforming change to 
§ 435.602. 

Also, in light of the MCCA provision 
that allows States, at their option, to use 
less restrictive income and resource 
methodologies than those used under 
the cash assistance programs, we 
propose to include under § 435.602.a 
provision that specifies that States must 
apply the cash assistance financial 
reguirements for relative responsibility 
to the specified groups under section 
1902(r)(2) unless they choose to use less 
restrictive methodologies. The less 
restrictive income and resources 
methodologies and the groups to which 
they will apply must be specified in the 
States’ Medicaid plans. 

The proposed revised § 435.602 would 
provide that, in determining eligibility of 
aged, blind, or disabled individuals in 
section 1902(f) States, the agency would 
be required to use the following: (1) The 
financial responsibility requirements 
and methodologies used under the SSI 
program, with the aboved cited 
exceptions, or at State option, less 
restrictive requirements in accordance 
with the proposed § 435.601 
implementing section 1902(r)(2) of the 
Act; or (2) more extensive requirements, 
but no more extensive than the 
requirements under the Medicaid plan in 
effect on January 1, 1972. 

Under the AFDC program, payments 
stop at age 18 or, at State option, age 19 
(section 406(a) of the Act). However, 
under the Medicaid program, individuals 
who are between the ages of 18 and 21 
may also be AFDC related—that is, they 
are not applying for or receiving 
Medicaid as an aged, blind, or disabled 
individual. Thus, States can provide 
Medicaid to AFDC-related individuals 
up to age 21. When Congress amended 
section 406(a) of the Act under OBRA to 
limit the age of children who could 
receive AFDC benefits, they did not 
revise the Medicaid statute either at 
section 1902(a)(10) or section 1905(a) to 
preclude Medicaid coverage for 
individuals under age 21. Furthermore, 
section 1902(a)(17) of the Act permits the 
Secretary to impose relative 
responsibility provisions in that section 
for children up to age 21. Since the 
inception of the Medicaid programs, for 
AFDC-related individuals, the Secretary 
has exercised the option to continue to 
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hold parents financially responsible for 
children up to age 21. Therefore, we are 
proposing to clarify in § 435.602 that, 
with respect to AFDC-related 
individuals age 18 and over and under 
age 21, the methodologies of the AFDC 
program for determining financial 
responsibilities of relatives or less 
restrictive requirements chosen by the 
State would apply as if the individuals 
were under age 18 (or 19). 


D. Age Requirements 


Before TEFRA, section 1902(b)(2) of 
the Act specified that no Medicaid State 
plan would be approved by the 
Secretary which imposed “any age 
requirement which excludes any 
individual who has not as yet attained 
the age of 19 and is a dependent child 
under part A of title IV”. This provision 
was the basis for § 435.520(a) (2) and (3) 
of the regulations. Section 137(b)(10) of 
TEFRA deleted section 1902(b)(2) of the 
Act. 

We propose to delete this provision 
from the existing regulations under 
paragraphs (a) (2) and (3) of § 435.520. 
We also propose to make an additional 
editorial change by designating 
paragraphs (b) and (c) of § 435.520 on 
determination of age as a new § 435.522. 


E. Determination of Dependency 


We propose to make a technical 
change in § 435.510 of the Medicaid 
regulations that describes the Medicaid 
categorical requirement relating to 
determination of dependency. This 
requirement cites the definitions and 
procedures of the AFDC program. We 
would remove the reference to a child 
“under age 21” to reflect the current 
AFDC policy of defining dependency. 


F. Medicaid Regulations for Guam, 
Puerto Rico, and the Virgin Islands 


In addition to the changes made to the 
regulations under 42 CFR part 435 as 
they apply to the States, the District of 
Columbia, the Northern Mariana 
Islands, and American Samoa, we 
propose to revise the Medicaid 
regulations under 42 CFR part 436 that 
apply to Guam, Puerto Rico, and the 
Virgin Islands to make conforming 
changes for all of the applicable 
statutory provisions discussed above. 


IIL. Provisions of Broposed 
Regulations—Administrative Changes 


A. Medically Needy Income Levels 


Section 1903(f)(1)(B)(i) of the Act 
specifies that Federal financial 
participation is not available in 
expenditures for medical assistance to 
medically needy individuals whose 
income exceeds 133% percent of the 
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highest payment level in the State's 
AFDC program for a family of the same 
size without any income or resources. 
Section 1903(f}(3) of the Act provides 
some flexibility to the requirement of 
section 1903(f)(1}(B)(i) by specifying 
that, under certain circumstances, in 
determining the FFP limitation for a 
family consisting of one person, States 
may base the FFP limitation on 133% 
percent of an amount that is reasonably 
related to the AFDC payment amount 
for two or more persons. 

Section 435.1007(a}{2) of the 
. regulations, which implements section 
1903(f)(3), specifies that FFP is available 
in expenditures for medical assistance 
for single individuals whose annual 
income (after deductions of medical 
expenses) does not exceed 133% 
percent of an amount reasonably related 
to the highest money payment that 
would ordinarily be made under the 
State’s AFDC plan to a family of two 
persons without any income or 
resources. 

Because of possible confusion 
regarding the meaning of varying terms 
such as “payment amounts”, “payment 
levels”, and “payment standards” used 
in discussing the FFP limitation, in the 
following discussion of existing and 
proposed revised regulatory provisions 
regarding establishing medically needy 
income levels, we will use the term 
“payment amount”. The term “payment 
amount” correctly reflects the amount 
that is to be used for purposes of 
establishing the FFP limit. Because of 
the varying methods of arriving at AFDC 
payment amounts, we believe that use 
of different terms can lead to 
misinterpretation of the income limits 
under § 435.1007. Regardless of how 
States determine eligibility and 
payment, each State has in every 
instance a maximum amount that is paid 
to families of varying sizes who have no 
income. For example, some States make 
AFDC payments based on a percentage 
of a deficit. These States pay a specified 
percentage of the difference between the 
need standard and the family’s income. 
(For example, if the need standard is 
$300 and the family’s income is $200, 
‘and if the State pays 75 percent of the 
deficit, the State will make an AFDC 
payment of $75. This is 75 percent of the 
$100 deficit derived by subtracting the 
family's $200 income from the $300 need 
standard.) Other States make AFDC 
payments at a specified percentage 
(reduction) of the need standard. For 
example, a State might pay at 75 percent 
of a $300 need standard. This makes the 
payment standard $225, from which the 
family’s income is subtracted in order to 
derive the amount of the AFDC 


payment. (If the family has income of 
$200, the payment would be $25.) 

For purposes of establishing the FFP 
limit under § 435.1007, the “payment 
amount” in both of these examples 
would be $225. This is because the FFP 
limit is the amount that would be paid 
by AFDC to a family with no income. In 
States that use a percentage of the 
deficit approach, the deficit for a family 
with no income is equal to the standard 
of need (e.g., $300). The deficit would be 
multiplied by the percentage used by the 
Siate (e.g. 75 percent) to arrive at the 
“payment amount” for the FFP limit. (In 
the example, this would be $225, that is, 
75 percent of $300.) In States that pay a 
percentage of the need standard, the 
“payment amount” in the example also 
would be $225. This is because a family 
with no income would receive the need 
standard multiplied by the percentage 
reduction (e.g., 75 percent of $300). 

Some States have interpreted the 
provisions of § 435.1007(a)(2) to permit 
them to establish a medically needy 
income level for one person that is 
based on 133% percent of an amount 
that bears a reasonable relationship to 
the AFDC payment amount for two 
persons, even if this established amount 
is greater than 133 ¥s percent of their 
AFDC payment amount for one person. 
Although an amount established in this 
manner technically complies with the 
current regulations, section 1903(f}{3) of 
the Act clearly indicates that 
“reasonable relationship” for 
determining the FFP limitation for a 
family consisting of one individual 


. applies only if the State’s AFDC plan 


does not provide for aid to a family 
consisting of one individual: 


. . in the case of a family consisting of only 
one individual, the ‘highest amount which 
would ordinarily be paid’ to such family 
under the State’s plan approved under part A 
of title TV of this Act shall be the amount 
determined by the State agency (on the basis 
of reasonable relationship to the amounts 
payable under such plan to families 
consisting of two or more persons) to be the 
amount of the aid which would ordinarily be 
payable under such plan to a faznily (without 
income or resources) consisting of one person 
if such plan provided for aid to such a family. 
[Emphasis added. ] 

The legislative history of the provision 
supports this point. The House 
Committee Report (H.R. Rep. No. 544, 
90th Cong., 1st Sess. 119) explained the 


133% percent limitation provision as 


follows: 


Your committee is proposing, for ail State 
plans approved after July 25, 1967, that 
Federal sharing will not be available for 
families. whose income exceeds 133s of the 
highest amount ordinarily paid to a family of 
the same size (without any income and 


resources) in the form of money payments 
under the AFDC program (AFDC income 
limits are, generally speaking, the lowest that 
are used in the categorical assistance 
programs). The Secretary is given discretion 
to make appropriate adjustments if a State 
applies a uniform maximum te families of 
different sizes. . ..” 

The bill contains provisions intended to 
facilitate the calculations necessary under 
the limitations set forth above. Included in 
the amount ordinarily paid to a family 
member under the AFDC program are not 
only amounts included in the State standard 
and made available to everyone in the State 
(such as food, shelter, and clothing), but also 
additionai items which, although made 
available on a special needs basis, are 
provided to a major portion of persons 
receiving aid. Amounts paid for medical care, 
including insurance premiums, would be 
excluded from computation of a family’s 
income. [Emphasis supplied.] 


Since the report describes section 
1903(f)(3) as a provision that will 
“facilitate the calculations necessary” 
under the FFP limitations, and the 
limitations are based on the AFDC 
payment amount for a family of the 
same size, the reasonable relationship 
provision could only have been 
necessary to “facilitate” the calculation 
of the limitation for a one-person family 
when there was no AFDC payment 
amount for a family of one. Therefore, 
we need to revise the regulations to 
reflect more precisely the language of 
sections 1903(f) (1) and (3) of the Act to 
ensure greater conformity in 
interpretation. 

We propose to revise § 435.1007(a){2) 
to provide that if a State’s AFDC plan 
actually contains a payment amount for 
one person, the State must base the 
medically needy income level for one 
person on 133% percent of the AFDC 
amount most frequently paid to one 
person in order for FFP to be available. 
The amount “most frequently paid” to 
one person includes amounts paid to the 
majority of AFDC recipients under a 
standard for one individual for his or her 
special needs. If a State does not have 
an AFDC payment amount for one 
person, the medically needy income 
level for one person may be set no 
higher than 133% percent of an amount 
reasonably related to the highest money 
payment most frequently made under 
the AFDC plan to a family of two 
without income or resources for FFP to 
be available. However, ail existing 
AFDC plans include payment amounts 
for one-person families. 

We propose to incorporate in 
§ 435.1007 the exception to the 133% 
rule for families consisting of two adults 
that was created for the State of 
California by Section 4106 of OBRA ‘87. 
Section 4106 allows California, in the 
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case of a family consisting only of two 
individuals, both of whom are adults 
and at least one of whom is aged, blind, 
or disabled, to use the amount of AFDC 
most frequently made to a family of one 
adult and two children for purposes of 
computing the 133% percent cap. 

We also propose to make a technical 
change in § 435.1007(a) to correct two 
cross-references to regulations that 
specify deductions that are made from 
annual income in determining medically 
needy eligibility. The reference to 
“§ 436.831" should be to “§ 435.831” 
(Part 435 contains the regulations 
governing the 50 States, the District of 
Columbia, the Northern Mariana 
Islands, and American Samoa; Part 436, 
the Territories of Guam, Puerto Rico, 
and the Virgin Islands). The references 
to “§ 436.832” is also incorrect because 
it applies to the Territories. Section 
435.832 would not apply because it 
contains provisions relating to 
deductions made for post-eligibility 
treatment of income and resources, a 
process that occurs after initial 
eligibility is determined, and thus is not 
applicable. 


B. Medicaid Coverage of Certain 
Disabled SSI Recipients in Section 
1902(f) States 


Certain disabled children under age 18 
who are SSI recipients may also meet a 
State’s AFDC eligibility criteria that 
were in effect on January 1, 1972. (Before 
establishment of the SSI program, needy 
disabled children under 18 could only 
receive cash assistance as AFDC 
recipients (or under AB if they were 
blind)—that is, individuals under 18 
could not meet the definition of 
disability under APTD or AABD.) In 
most of these cases, the individuals 
have chosen receipt of SSI rather than 
receipt of AFDC because of increased 
cash benefits. Some time ago, through 
Manual materials and instructions, we 
clarified policy on the Medicaid 
eligibility of these children in section 
1902(f) States where these States use, 
under their more restrictive criteria, a 
definition of disability that excludes 
individuals under age 18. Under section 
1902(f), if a State uses more restrictive 
criteria that SSI, the criteria may not be 
more restrictive than those in effect 
under the State’s January 1, 1972 
Medicaid plan. One of the required 
provisions of a State’s January 1972 
Medicaid plan was that a disabled 
individual under 18 could establish 
Medicaid eligibility if he met the State’s 
January 1972 AFDC eligibility criteria. 
Therefore, in section 1902(f) States, any 
disabled child under age 18 who is an 
SSI recipient and who also meets a 
State’s current AFDC eligibility criteria 


must be provided Medicaid eligibility 
regardless of whether or not the child is 
currently eligible as a blind or disabled 
individual under the State’s more 
restrictive section 1902(f) criteria. (This 
policy has been upheld in a U.S. District 


* Court decision in West v. Cole (390 F. 


Supp. 91 (1975)). We propose to 
incorporate this already established 
policy in the regulations under 

§ 435.121(d). 


C. Technical changes 


Section 435.1 Introduction—We 
propose to delete this section from the 
regulations. This section merely 
summarizes the legislative history of 
Medicaid since the original Medicaid 
statute was enacted. It does not contain 
any policy statements. We have found 
that this section has become 
cumbersome and hard to keep current 
because of the numerous changes in 
laws that have occurred. The legal bases 
for the Medicaid eligibility regulations 
are contained in § 435.3. 

Section 435.4 Definitions and use of 
terms.—We propose to add a definition 
of “cash assistance” and to revise the 
definitions of “categorically needy” and 
“medically needy” to include pregnant 
women and to specify that both groups 
are comprised of mandatory and 
optional components. 

Section 435.230 Individuals 
receiving only optional State 
supplements (proposed to be 
redesignated as § 432.232).—We propose 
to revise this section to include in the 
listing of individuals eligible for 
Medicaid coverage those individuals 
who are receiving State administered 
supplementary payments. These 
individuals are covered under an 
authorized eligibility group and were 
inadvertently omitted from the 
provisions of the regulations. 


IV. Discussion of Public Comments on 
Regulations That Implemented Services 
Provisions of OBRA 


We received comments from 24 State 
agencies, health care associations, legal 
aid groups, and individuals on the 
September 30, 1981, final regulations 
with comment period that implemented 
the provisions of sections 2171 and 2172 
of OBRA '81. Many of the commentors 
expressed a preference for the statute 
and regulations that were in effect 
before enactment of OBRA '81. As 
stated earlier, TEFRA did, in fact, 
change many of the provisions of 
sections 2171 and 2172 of OBRA '81. The 
effect of these changes is that many of 
the pre-OBRA °81 requirements are 
reinstated either without changes or - 
with modifications. Because we are 
issuing a notice of proposed rulemaking, 
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with opportunity for public comment, on 
substantive changes relating to the 
eligibility and coverage provisions of the 
September 30 regulations, to implement 
the TEFRA provisions, we will respond 
in this document only to comments 
received on the September 30 
regulations in relation to services. 

Comment: One commenter 
recommended that the regulations which 
specify medically needy eligibility 
groups (§ 435.301) include a cross- 
reference to the regulations that discuss 
the minimum services a State must 
provide its medically needy recipients 
(§ 440.220). 

Response: Section 435.301 contains 
the general provisions for coverage of 
medically needy eligibility groups. 
Section 440.220 contains the required 
services States must offer to medically 
needy individuals. These sections, 
which are not new, were amended to 
include the changes in eligibility groups 
and in required services respectively. 
We do not believe a cross-reference is 
necessary. States are aware of the 
change in the required services because 
they must specify the services they will 
provide in their State plans that are 
submitted to HCFA for approval. In 
addition, the changes to the 
requirements in these sections were 
discussed in detail in the preamble to 
the September 30 regulations to make 
both States and lay persons aware of 
the revisions. 

Comment: One commenter 
recommended that the regulations under 
part 440, Subpart B, be amended to 
clarify that if a State provides a 
disparity of services to different 
categories among the medically needy, 
the disparity must be primarily based on 
sound medical necessity. Also, there 
must be sufficient flexibility in 
delineating any such disparity to permit 
reimbursement of services specifically 
determined by a physician at the time 
they are delivered to be medically 
necessary. 

Response: The statute does not 
require the States to base coverage 
decisions solely on medical necessity 
and for us to require the States to do so 
by regulation would be contrary to the 
flexibility intended by Congress. 
Congress stated in its Conference 
Committee Report on the OBRA 
legislation (H.R. Rep. No. 208, 97th Cong, 
1st Sess., 971) that “the intent of the 
amendment is to provide States with 
flexibility in establishing eligibility 
criteria and scope of services within the 
medically needy program to address the 
needs of different population groups 
more appropriately.” The approach the 
commenter suggested would make it 
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difficult for States to target optional 
services and be contrary to the 
flexibility intended by Congress. 

Comment: One commenter suggested 
that the regulations at §§ 440.220(b)(2) 
and 440.250(h) should be revised to 
make it clear that the references in these 
two sections to “individuals entitled to 
institutional services” refer to ‘groups of 
individuals entitled to institutional 
services.” 

Response: In this NPRM, we propose 
to revise the regulation to incorporate 
the change suggested by the commenter, 
since individuals entitled to institutional 
services under Medicaid must be 
members of one of the categorized 
medically needy eligibility “groups” and 
are specifically cited in the regulations 
on coverage groups and mentioned in 
the conference report as such. 

Comment: One commenter 
recommended that the regulations state 
more clearly the statutory requirement 
that when a State covers ICF-MR 
services for any medically needy group, 
it must also provide a basic package of 
services for that group. 

Response: We believe that the 
statutory requirements of section 
1902(a)(10)(C)(iv) are clearly stated. We 
specifically provide in the regulations 
under § 440.220(d) (1) and (2) that if a 
State includes services in an ICF-MR for 
any group of medically needy 
individuals, it must include one of two 
sets of basic services for each group. We 
then reference other specific regulation 
sections which contain the individual 
requirements for the services identified 
in the statute. 

Comment: Four commenters stated 
that the regulations failed to provide an 
adequate definition for the ambulatory 
services required under section 
1902(a)(10)(C)(iii) of the Act. They 
believed that ambulatory services, at a 
minimum, should include those 
indicated by the Conference Committee 
in the legislative history for OBRA (H. 
Rep. No. 208, 97th Cong., 1st. Sess. 971). 

Response: Congress did not define 
ambulatory services in the OBRA '81 
legislation. We believe that the list of 
services cited in the Conference 
Committee Report was a list of possible 
services a State might offer, not a list of 
services a State must offer. Because of 
the general thrust of OBRA '81 to give 
States flexibility, we did not define 
ambulatory services in the regulations. 
Our position was upheld by the United 
States District Court for the District of 
Columbia in Stacey v. Schweiker (Civil 
Action No. 81-2974, U.S.D.C. for the 
District of Columbia, May 21, 1982). 
Plaintiffs in that case claimed that 
Congress intended “ambulatory 
services” to mean all five of the services 


listed in the Conference Report: 
physician, clinic, nurse practitioner, 
dental, and preventive services. (H. Rep. 
No. 208, 97th Cong., 1st Sess. 971.) 

The court did not interpret the 
language in the Conference Report to 
mean that a State must provide all five 
ambulatory services. Instead, the court 
pointed to language in the Report that 
merely requires a State to offer “a 
service” of sufficient amount, duration, 
and scope to achieve its purpose. In 
addition, the court found that there is 
language in the statute itself which 
precludes the plaintiff's interpretation. 
Section 1902(a)(10)(B)(ii) provides that 
the medical assistance made available 
to any individual who is categorically 
needy “shall not be less in amount, 
duration or scope than the medical 
assistance made available to * * * [the 
medically needy].” 

Of the five examples listed by the 
conferees, three are only “optional 
services” for the categorically needy. 
See section 1905(a) (9) and (10) of the 
Act. To require that the optional 
services be available to the medically 
needy, but not the categorically needy, 
would be clearly inequitable. 

Comment: Two commenters objected 
to the inclusion of the term “reasonably” 
in § 440.230(b): “each service must be 
sufficient in amount, duration, and scope 
to reasonably achieve its purpose”, in 
specifying requirements for services for 
the categorically needy and the 
medically needy. They contend that 
“reasonably” was not included in the 
statute and should be omitted from the 
regulations. 

Response: Use of the term 
“reasonably” is not mandated by 
statute. The specific requirement was 
established by the Department for 
purposes of implementing the program 
and has been in the Medicaid 
regulations since the beginning of the 
Medicaid program. Use of the term 
reflects an intent to provide flexibility to 
States in meeting the requirements of 
the regulations, and a recognition that 
perfect conditions for delivery of 
services do not prevail at all times and 
places. Therefore, we will retain the 
term. 

Comment: One commenter suggested 
that there should be cross references in 
the regulations (concerning group 
classifications and medically needy 
income levels) to the waivers of State 
plan requirements permitted by section 
1915(c) of the Act. That section permits 
a State to offer home- and community- 
based services to individuals who, 
without those services, would have to be 
institutionalized; the services are those 
not covered by Medicaid. Under that 
section, a State may obtain waiver of 
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the requirements of sections 1902(a)(1) 
and (a)(10)(B) and (C)(i)(II) of the Act, 
which concern statewide offering of 
services and comparability of service 
within and between groups of recipients. 

Response: We have not included the 
cross-references in the regulations. 
There are a number of regulations that 
deal only with eligibility for home- and 
community-based services. To cross 
reference all of these regulations to each 
other would be burdensome and is not 
necessary. 

Comment: One commenter suggested 
that the regulations be amended to place 
the burden clearly on the State agency, 
not the provider, to educate recipients 
concerning new restrictions, both of 
eligibility and of services, and to inform 
providers if such restrictions exist. The 
commenter recommended that the 
regulations make it clear that if the 
provider and beneficiary do not know 
whether there is a restriction in a 
particular case, and the provider 
believes the service is medically 
necessary, reimbursement will be 
provided. 

Response: It is not primarily the 
provider's responsibility to educate 
recipients as to coverage of services; it 
is the State’s responsibility at the time 
eligibility is established to advise 
individuals of covered services. In 
addition, under § § 431.211 and 431.230, 
States are required to mail a notice to 
recipients 10 days in advance of a 
cutback in benefits. 

The commenter’s proposed changes 
parallel the “waiver of liability” 
provisions of the Medicare program. 
Under the Medicare program, if the 
beneficiary receives noncovered 
services and neither the beneficiary nor 
the provider could have been 
reasonably expected to know the 
services were noncovered, Medicare 
will pay for those services (section 1879 
of the Act). In implementing this policy, 
HCFA keeps providers informed of 
which services are noncovered under 
Medicare, and both providers and 
beneficiaries are expected to know that 
a given service is a noncovered service 
if they have received a notice to that 
effect. 

We have not made an amendment to 
the regulation to accommodate this 
comment. To make such a change 
would, in some instances, require a 
State to leave the determination of 
coverage to the provider. There are no 
statutory provisions that require a State 
to reimburse a provider for noncovered 
services when the provider did not 
know they were noncovered. To require 
States to reimburse providers for 
noncovered services in this type of 





situation would interfere with the 
flexibility Congress intended to impart 
to the States. 

Comment: One commenter stated that 
the regulations should require States to 
provide notice with an opportunity to 
comment and a hearing following any 
State decision to make a substantial 
change in eligibility or benefits. 

Response: There is no specific 
provision in the Medicaid statute that 
requires States or authorizes the Federal 
Government to require States to provide 
notice with opportunity to comment and 
for a hearing following a State's decision 
to make substantial changes in 
eligibility or benefits as suggested by the 
commenter. The statute does not 
preclude the State from taking such 
action if it chooses. Under the Medicaid 
statute, States have flexibility in 
determining eligibility groups and 
services to be provided and how best to 
administer the Medicaid program in 
their States. We do not believe Federal 
regulations should be amended to 
require States to provide notice and an 
opportunity for a hearing on proposed 
changes in eligibility status. Rather; we 
believe State law and regulations should 
determine whether States should 
provide such notice and hearing. In the 
interest of State flexibility, in this 
context, we are not accepting this 
comment. 

Comment: One commenter centended 
that we did not follow the 
Administrative Procedure Act (APA} 
because we did not publish a proposed 
notice of rulemaking before a final rule. 
The commenter states that we did not 
confine ourselves to reiterating the new 
statutory requirements in the regulations 
but instead rewrote the medically needy 
regulations in ways that are in many 
instances wholly unauthorized by OBRA 
’81 and are in other instances in clear 
violation of the Act. 

Response: The APA allows us to 
publish rules without a notice of 
proposed rulemaking when we find, for 
good cause, that proposed rulemaking is 
impractical, unnecessary, or contrary to 
the public interest. We found good cause 
in publishing the regulations on 
September 30, 1981, without a notice of 
proposed rulemaking because to have 
delayed the effective date of the 
regulations would have been contrary to 
the public interest. As we indicated in 
the preamble to those regulations, 
Congress expressly addressed the 
issuance of inferim final regulations as 
an option for development of regulations 
to implement changes to section 
1902(a)(10}(C) of the Act. We believe the 
provisions of the regulations followed 
closely the language of the statute. 


V. Response to Public Comments 


Because of the large number of 
comments we receive, we cannot 
acknowledge or respond to them 
individually. As appropriate, we will 
respond to public comments in the 
preamble to the final rule for these 
proposed regulations. 


VI. Proposed Effective Date of 
Regulations 

When we make these proposed 
regulations final, we propose an 
effective date of 30 days following the 
date of publication of the final 
regulations. However, because this 
effective date for the final regulations 
would not permit States time to comply 
with the revised State plan 
requirements, we would not hold a State 
out of compliance with the requirements 
if the State submits the preprinted plan 
amendments and required attachments 
by 90 days from the date of publication 
of the final regulations. 


VII. Regulatory Impact Analyses 
A. Executive Order 12291 


Executive Order 12291 requires us to 
prepare and publish an initial regulatory 
impact analysis for any proposed 
regulations that would be likely to meet 
criteria for a “major rule.” A major rule 
is one that would result in: (1) An 
annual effect on the economy of $100 
million or more; (2} a major increase in 
costs or prices for consumers, individual 
industries, Federal. State, or local 
government agencies, or geographic 
regions; or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For the most part, these proposed 
regulations would merely implement the 
law or conform the rules to its 
requirements. Those provisions that, if 
implemented, would result in changes to 
currently effective policies and 
procedures generally would have limited 
economic impact. For example, the 
proposed revisions to §§ 435.121 and 
435.330, discussed above in section ILA. 
of this preamble, would have an impact 
only on section 1902(f) States (currently 
only 3 States) that have no medically — 
needy program. In lieu of denying 
Medicaid coverage to aged, blind, and 
disabled individuals whose income is 
higher than the SSP or State supplement 
income standard before spenddown, we 
expect that the affected States would 
implement a medically needy program 
or institute new State funding to 
continue coverage to this group of 
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individuals. We are unable to predict 
what actions States would take, and 
therefore cannot estimate costs. 
However, we believe that these costs 
would not exceed the threshold criteria 
of Executive Order 12291. 

The provision regarding the method 
for establishing the medically needy 
income level for single individuals could 
reduce the amount of FFP in Medicaid 
expenditures for the medically needy by 
about $45 million per year. About 20 
States would be affected by this 
proposed change, and one State would 
account for more than half of the 
savings. An affected State (that is, a 
State that has a medically needy income 
level for one person that is above the 
FFP limitation} would lose FFP for 
medical assistance expenditures for any 
individual whose income, after spending 
down in medical expenses, continues to 
be above the amount of the FFP 
limitation. In response, the State would 
have a range of options available. The 
State could lower its medically needy 
income level, and would achieve savings 
from reduced medical assistance 
expenditures to the extent that the 
expenditures it avoids exceed the 
amount of FFP foregone. To the extent 
that the State continued to maintain an 
income level above the amount of the 
FFP limitation, recipients would be 
protected from the loss of benefits, but 
the State would bear the full costs of 
medical assistance for those recipients 
who otherwise would have lost 
eligibility. We are,not able to predict 
what actions States will take, and 
therefore cannot estimate whether 
States will achieve savings or the extent 
to which recipients would be affected. 

Also, the proposed clarification 
concerning deeming of income could 
have an effect on some States. Several 
circuit court decisions have determined 
that some States have been in violation 
of section 1902(a)(17)(D) of the Act 
concerning deeming of income. In these 
cases, the courts have required the 
States to conform to the requirements of 
section 1902({a)}(17}(D). To the extent that 
other States are in violation of the 
statute and our proposed clarification, 
they would be required to change their 
policies to conform to both. Currently, 
we are unable to establish how many 
and to what extent States may be in 
conflict with section 1902{a}(17){D) and, 
therefore, cannot predict what, if any, 
economic impact this proposed 
clarification would have. 


B. Regulatory Flexibility Act 


In addition, consistent with the 
Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 through 612), we prepare and 
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publish an initial regulatory flexibility 
analysis for proposed regulations unless 
the Secretary certifies that the 
regulations would not have a significant 
impact on a substantial number of small 
entities. 

Under the RFA, a small entity is a 
small business, a nonprofit enterprise, or 
a government jurisdiction (such as a 
county or township) with a population 
of less than 50,000. These proposed 
regulations would affect only States and 
individuals, which are not considered 
small entities. Also, we do not believe 
that the effects on providers of services 
are either estimable or significant. 
Therefore, we have determined, and the 
Secretary certifies, that these 
regulations would not result ina 
significant economic impact on a 
substantial number of small entities. 


C. Small Rural Hospitals 


Also, section 1102(b) of the Act 
requires the Secretary to prepare a 
regulatory impact analysis for any 
proposed rule that may have a 
significant impact on the operations of a 
substantial number of small rural 
hospitals. Such an analysis must 
conform to the provisions of section 603 
of the RFA. For purposes of section 
1102(b) of the Act, we define a small 
rural hospital as a hospital with fewer 
than 50 beds located outside a 
metropolitan statistical area. 

We have determined, and the 
Secretary certifies that this proposed 
rule would not have a significant 
economic impact on the operations of a 
substantial number of small rural 
hospitals. Therefore, we have not 
prepared an impact analysis concerning 
small rural hospitals. 


Paperwork Reduction Act of 1980 (Pub. 
L. 96-511) 


Sections 435.601(e) and 436.601(e) of 
this proposed rule contain information 
collection requirements that are subject 
to Office of Management and Budget 
(OMB) review under the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Since 1981, there have been a number of 
statutory changes that affect the income 
and resource methodologies which 
States use to determine the financial 
eligibility of individuals for Medicaid. 
Under the proposed rule, States would 
be required to specify in their State 
Medicaid Plans their current income and 
resource methodologies. Public reporting 
burden for this collection of information 
is estimated to be one hour per 
response. Other Organizations and 
individuals who wish to submit 
comments on these information 
collection requirements should direct 


them to the agency officials specified in 
the “ADDRESS” section of this preamble. 


VIII. List of Subjects 
42 CFR Part 435 


Aid to Families with Dependent 
Children, Grant programs-health, 
Medicaid, Reporting and recordkeeping 
requirements, Supplemental Security 
Income (SSI), Wages. 


42 CFR Part 436 


Aid to Families with Dependent 
Children, Grant programs-health, Guam, 
Medicaid, Puerto Rico, Supplemental 
Security Income (SSI), Virgin Islands; 


. 42 CFR Part 440 


Grant programs-health, Medicaid. 


TITLE 42—PUBLIC HEALTH 


42 CFR chapter IV, subchapter C 
would be amended as follows: 


PART 435—ELIGIBILITY IN THE 
STATES, THE DISTRICT OF 
COLUMBIA, THE NORTHERN 
MARIANA ISLANDS, AND AMERICAN 
SAMOA 


A. Part 435 is: amended as follows: 
1. The authority citation for Part 435 
continues to read as follows: 


Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 


2. The table of contents. is amended by 
revising the title of Subpart A; deleting 
§ 435.1; revising the titles of § § 435.210, 
435.211, 435.220, 435.222, 435.310, 435.330, 
and 435.520; redesignating § § 435.230 
and 435.231 as §§ 435.232 and 435.236 
respectively; adding new §§ 435.230, 
435.234, and 435.522; adding new 
§ 435.601; revising the title of § 435.602; 
adding new §§ 435.631, 435.632, and 
435.640; revising the title of Subpart H; 
deleting the center headings appearing 
before §§ 435.711; deleting §§ 435.711 
and 435.712; deleting the center heading 
appearing before § 435.721; deleting 
§§ 435.721, 435.723, 435.724, 435.731, 
435.732, 435.734, and 435.740; revising the 
title of Subpart I; revising the center 
headings appearing before §§ 435.811 
and 435.840; revising the titles of 
§§ 435.811, 435.814, 435.840, and 435.843; 
deleting the center heading appearing 
before § 435.821; deleting §§ 435.812, 
435.821, 435.822, 435.823, and 435.841; 
deleting the center heading appearing 
before § 435.850; and deleting 
§§ 435.850, 435.851, and 435.852, to read 


~ as follows: 
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PART 435—ELIGIBILITY IN THE 
STATES, THE DISTRICT OF 
COLUMBIA, THE NORTHERN 
MARIANA ISLANDS, AND AMERICAN 
SAMOA 


Sec. 
Subpart A—General Provisions and 
Definitions 


bi * 2 2 * 


Subpart C—Options for Coverage as 
Categorically Needy 


* * * * 


Options for Coverage of Families and 
Children and the Aged, Blind, and Disabled 


435.210 Individuals who meet the income 
and resource requirements of the cash 
assistance programs. 

435.211 Individuals who would be eligible 
for cash assistance if they were not in 
medical institutions. 

435.220 Individuals who would meet the 
income and resource requirements under 
AFDC if child care costs were paid from 
earnings, 

® . ® 


435.222 Individuals under age 21 who meet 
the income and resource requirements of 
AFDC. 


* * * * * 


Options for Coverage of the Aged, Blind, and 

Disabled 

435.230 Aged, blind, and disabled 
individuals in States that use more 
restrictive requirements for Medicaid 
than SSI requirements. 

435.232 Individuals receiving only optional 
State supplements. 

435.234 Individuals receiving only optional 
State supplements in States using more 
restrictive eligibility requirements than 
SSI and certain States using SSI criteria. 

435.236 Individuals in institutions who are 
under special income level. 


Subpart D—Optional Coverage of the 
Medically Needy 

* * * * * 

435.310 Medically needy coverage of 


specified relatives. 
* * * 


& * 


* * 


435.330 Medically needy coverage of the 
aged, blind, and disabled in States using 
more restrictive eligibility requirements 
for Medicaid than those used under SSI. 


* * * * * 


Subpart F—Categorical Requirements for 
Eligibility 


* * * * * 


Age 
435.520 Age requirements for the aged. 
435.522 Determination of age. 


* * * * * 


Subpart G—General Financial Eligibility 
Requirements and Options 


* * * * * 





435.601 Application of financial eligibility 
methodologies. 

435.602 “‘nancial responsibility of relatives 
and other individuals. 

* * * * * 

435.631 General requirements for 
determining income eligibility in States 
using more restrictive requirements than 
SSI. 

435.632 Procedures for determining income 
eligibility: States using more restrictive 
requirements than SSI. 

435.640 Protected Medicaid eligibility for 
individuals eligible in December 1973. 

Subpart H—Specific Post-Eligibility 

Financial Requirements for the 

Categorically Needy 

* * * + 


Subpart |—Specific Eligibility and Post- 
Eligibility Financial Requirements for the 
Medically Needy 

435.800 Scope. 


Medically Needy Income Standard 

435.811 Medically needy income standard: 
General requirements. 

435.813 [Reserved] 

435.814 Medically needy income standard: 
State plan requirements. 


. s . - * 


Medically Needy Resource Standard 
435.840 Medically needy resource standard: 


General requirements. 
435.843 Medically needy resource standard: 
State plan requirements. 
7 + * * + 
3. The title of subpart A is revised to 
read: “Subpart A—General Provisions 
and Definitions”. 


§ 435.1 (Removed) 

4. Section 435.1 is removed. - 

5. Section 435.4 is amended by 
revising the definitions of “Categorically 
needy” and “Medically needy” to read 
as follows: 


§ 435.4 Definitions and use of terms. 


* * * * * 


“Categorically needy” refers to 
families and children, aged, blind, or 
disabled individuals, and pregnant 
women, described under subparts B and 
C of this part who are eligible for 
Medicaid. Subpart B describes the 
mandatory eligibility groups who, 
generally, are receiving or deemed to be 
receiving cash assistance under the Act. 
These mandatory groups are specified in 
sections 1902(a)(10)(A)(i), 1902(e), 
1902(f), and 1926 of the Act. Subpart C 
describes the optional eligibility groups 
of individuals who, generally, meet the 
categorical requirements or income or 
resource requirements that are the same 
as or less restrictive than those of the 
cash assistance programs and who are 
not receiving cash payments. These 
optional groups are specified in sections 


1902{a}(10){A Mii), 1902{e), and 1902(f) of 
the Act. 


* * * * * 


“Medically needy” refers to families, 
children, aged, blind, or disabled 
individuals, and pregnant women listed 
under subpart D who are not listed in 
subparts B and C as categorically needy 
but who may be eligible for Medicaid 
under this part because their income 
and resources are within limits set by 
the State under its Medicaid plan 
(including persons whose income and 
resources fall within these limits after 
their incurred expenses for medical or 
remedial care are deducted) (Specific 
financial requirements for determining 
eligibility of the medically needy appear 
in subpart I of this part.); 

6. Section 435.113 is revised to read as 
follows: 


§ 435.113 Individuals who are ineligible for 
AFDC because of that do not 
apply under title XIX of the Act. 

The agency must provide Medicaid 
to— 

(a) Individuals denied AFDC because 
of policies requiring the deeming of 
income and resources of the following 
individuals who are not included as 
financially responsible relatives under 
section 1902(a}(17)(D) of the Act: 

(1) Stepparents who are not legally 
liable for support of stepchildren under 
a State law of general applicability; 

(2) Grandparents; 

(3) Legal guardians; 

(4) Alien sponsors who are not 
organizations; 

(5) Siblings. 

(b} Individuals denied AFDC because 
of the involuntary inclusion of all 
eligible siblings living in the home as 
members of AFDC filing units. 

7. Section 435.121 is revised to read as 
follows: 


§ 435.121 Individuals in States using more 
restrictive requirements for Medicaid than 
the SSI requirements. 

(a) Instead of providing Medicaid to 
aged, blind, and disabled individuals as 
mandatory categorically needy because 
they are receiving SSI under § 435.120, 
the agency may provide Medicaid to 
these aged, blind, and disabled 
individuals by applying eligibility 
requirements that are more restrictive 
than the eligibility requirements used 
under the SSI program, as specified in 
this section. 

(b) The agency may— 

(1) Impose more restrictive 
requirements for either the nonfinancial 
or the financial conditions of eligibility, 
or a combination of both; 
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(2) Apply the more restrictive 
requirements only to the aged, the blind, 
or the disabled, or to any combination of 
these groups. For example, the agency 
may use a more restrictive definition of 
disability for those individuals applying 
for Medicaid as disabled and a more 
restrictive income ee! for those 
who apply as aged, but pro 
Medicaid to all individuals re aie SSI 
on the basis of blindness; and 

(3) Use less restrictive income and 
resource methodologies than those used 
under SSI, as provided for in § 435.601. 

(c) The agency may not impose 
requirements that are more restrictive 
than those used under the State's 
Medicaid plan in effect on January 1, 
1972. 

(d) Under the more restrictive option 
available under this section— 

(1) If the agency uses a more 
restrictive definition of disability that 
excludes individuals under age 18 from 
being considered as disabled because of 
an age limitation, the agency must 
provide Medicaid to those individuals 
under 18 who receive SSI and who 
would be eligible for AFDC under the 
State’s approved AFDC plan, except for 
receipt of SSI; and 

(2) If the agency limited its definition 
of disability on the basis of an age 
limitation contained in the State’s 
Medicaid plan in effect on January 1, 
1972, but currently does not elect to 
apply this age limitation, the agency 
must apply the same requirements with 
respect to individuals under age 18 as it 
applies to all other disabled individuals. 
Thus, if the State currently uses more 
restrictive criteria for disabled 
individuals, then it must apply those 
criteria to all disabled individuals, 
including those under age 18. 

(e) The agency must provide Medicaid 
as categorically needy to SSI recipients 
or individuals who are deemed by law 
to be SSI recipients for purposes of 
Medicaid who— 

(1} Meet the criteria established under 
paragraph {b) of this section; or 

(2} Meet all of the criteria established 
under paragraph (b) of this section, 
except for income, but whose income (as 
determined in accordance with 
methodologies established under 
paragraph (b) of this section) meets the 
income standard after the following are 
deducted: 

{i} Any SSI payments; 

(ii} Any State supplementary 
payments that meet the conditions 
specified in § 435.232 or § 435.234; and 

(iii) Incurred medical expenses 
described in § 435.632 

(f) The agency must provide Medicaid 
as categorically needy to individuals 
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who qualify under section: 1619{b){3) of 
the Act. 

(g) In determining Medicaid eligibility 
of aged, blind, and disabled individuals 
who are considered categorically needy 
as specified in paragraph (e) of this. 
section, the. agency must. apply any 
applicable more restrictive or less: 
restrictive financial. eligibility 
requirements elected under the 
provisions:of paragraph (b) of this: 
section: and: the financial: eligibility 
requirements. specified: im §§,435.601, . 
435.631,.435.632, 435.733, and.435.735. 

8-9. Section. 435.201 is. revised to-read. 
as follows: 


§ 435.201 Individvais included in optional 
groups. 

(a) The agency may choose to cover 
as optional categorically needy any 
group or groups of the following 
individuals who are not receiving cash 
assistance and who meet the 
appropriate eligibility criteria for groups 
specified in the separate sections of this 
subpart: 

(1) Aged individuals (65 years of age 
or older); 

(2) Blind. individuals (as defined:in 
§ 435.530); . 

(3) Disabled individuals (as defined in 
§ 435.541); 

(4) Individuals under age 21 (or, at 
State option,.under age 20,19, or 18), or 
reasonable classifications of these 
individuals;. 

(5) Specified relatives under section 
406(b)(1) of the Act who: have in their 
care an individual who is determined to 
be dependent (or would, if needy, be 
dependent) as specified in § 435.510; and 

(6) Pregnant. women. 

(by If the agency provides Medicaid to 
any individual in an.optional group 
specified in paragraph (a) of this section, 
the agency must provide Medicaid to all 
individuals who apply and are found 
eligible to be members of that group: 

(c) States that elect to use more 
restrictive eligibility requirements for 
Medicaid than the SSI requirements for 
any group or groups of aged; blind, and 
disabled individuals under § 435.121 
must apply the-specific requirements of 
§ 435.230 in establishing eligibility of 
these groups of individuals as optional 
categorically needy. 

16: Section 435:210 is revised to’ read 
as follows: 


§ 435.210. Individuals.who meet the 


The agency. may provide Medicaid to 
any group or groups of individuals. 
specified. in. §,435.201(a)) (1), through (3) 
and. (a), (5)':and. (6}}who-are not. 
mandatory categorically. needy,.who 


meet. the:income and resource 
requirements of the appropriate: cash 
assistance program for their status (i:e:, 
the:State’s approved AFDC plan or'SSI, 
or eptional State supplements: in: States 
that provide.Medicaid to optional State 
supplement recipients). 

11..Section: 495.211 is: revised to read 
as follows: 


§ 435.211 Individuals who would be’ 
eligible for cash assistance if they were not 
in medical institutions: 

The-agency may provide Medicaid to 
any group:or groups-of individuals 
specified in § 435.201(a) who are-in title 
XIX.reimbursable medical institutions 
and who— 

(a) Are ineligible for the cash 
assistance program appropriate for their 
status (iie:, AFDC or SSI, or optional’ 
State supplements in States that provide 
Medicaid to optional State supplement 
recipients) because of lower income 
standards used under the program to 


determine eligibility for institutionalized’ 


individuals; but 

(b} Would ' be eligible for aid or 
assistance under the State’s approved 
AFDC plan, SSI, or-ar optional! State 
supplement as specified in § 435.232 and 
§ 435.234, if they were not 
institutionalized: 

12. Section 435.220 is amended’ by 
revising the section heading and 
paragraph (a) to read as follows: 


§ 435:220 Individuals who would meet the 
income. and resource requirements. under 
AFDC. if child. care.costs.were paid.from 
earnings. 

(a) The agency may provide Medicaid 
to any group or groups of individuals 
specified under § 435.204 (a)-(4),.(5);.and 
(6) who would meet the: income: and 
resource requirements’ under the:State’s 
approved AFDC plan: if their work- 
related child care:costs- were: paid! from 
their earnings rather than by a State 
agency as a service-expenditure: 

13. Section 435.222 is:amended by 
revising the sectiom heading and 
paragraph (a) to read: as:follows: 


§ 435.222 Individuals under age.21. who 
meet the income and resource 
requirements of AFDC. 

(a) The agency may provide Medicaid 
to individuals under age.21 (or,,at State 
option, under age-20, 19,.or 18), or 
reasonable catagories of these 
individuals as specified in paragraph (b) 
of this section, who are not receiving 
cash assistance:under any program but 
who meet the income and resource 
requirements of the.State’s approved 
AFDC. plan. 


* * * * * 


14. Sectiom 435.223 is amended by. 
revising paragraph (a) to read’ as" 
follows: 


§ 435.223 Individuals who would be 

for AFDC if coverage under the 
State’s AFDC plan were.as broad-as: 
allowed under title IV-A. 


(a) The agency may provide Medicaid 
to any group or groups of individuals. 
specified under § 435.201(a) (4), (5),. and 
(6) who— 

(1) Would be eligible for AFDC if the 
State’s AFDC plan included individuals 
whose coverage under Title IV-A is 
optional (for example, Medicaid may be 
provided to members of families with an 
unemployed parent even: though AFDC 
is not available to them:under the 
State's AFDC plan); or 

(2): Would be. eligible for AFDC if the: 
State’s: AFDC plan did not contain 
eligibility requirements more restrictive: 
than, or in addition to, those required) 
under Title IV—A. 


* * * * * 


§ 435.230 [Redesignated as § 435.232]: 

15: Section 435.2390 is redesignated as 
§ 435.232, paragraph (a) introductory 
text is revised, a new paragraph (a)[9) is 
added, paragraph (6) introductory text, 
is republished and paragraph (b)(3) is 
revised to read as follows: 


§ 435.232 Individual¢ receiving only 
optional State supplements. 

(a) If the agency provides Medicaid to 
individuals receiving SSI under 
§ 435.120, it may provide Medicaid, in 
one or more of the following 
classifications,.to individuals who 
receive.only an optional State 
supplement that meets the conditions 
specified in paragraph (b) of this. section 
and who would be eligible for SSI 
except for the level of their income: 


* * * * * 


(9) Reasonable groups of individuals, 
as specified: by the State,.receiving 
State-administered supplementary 
payments: 

(b)} Payments under the optional’ State 
supplement program mrust be— 


* . ¥ * * 


(3): Available to all individuals im each 
classification in paragraph (a), of this. 
section and.available on a statewide 
basis. However, the plan may provide 
for variations in the income standard by 
political subdivision according to cost- 
of-living differences. 

If Anew § 435.230 is added: under 
the undesignated center heading. 
“Options for Coverage: of the Aged, 
Blind and Disabled” to read as follows: 
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§ 435.230 Aged, blind, and disabled 


(a) If the agency provides Medicaid to 
aged, blind, and disabled individuals as 
mandatory categorically needy under 
§ 435.121 using more restrictive 
requirements than SSI, it may provide 
Medicaid as optional categorically 
needy to aged, blind, and disabled 
individuals who meet the eligibility 
requirements of paragraph (b) of this 
section. 

(b) Under this section, an agency may 
consider as categorically needy aged, 
blind, and disabled individuals— 

(1) Who meet— 

(i) The financial requirements of the 
SSI program, and, except that they are 
not receiving SSI, would be mandatory 
categorically needy under § 435.121; or 

(ii) At State option, less restrictive 
requirements than SSI as provided for 
under § 435.601; and 

(2) Who, before incurred medical 
expenses are deducted from income (as 
described in § 435.732), have income 
equal to or below the income standards 
used to determine optional categorically 
needy eligibility of aged, blind, and 
disabled groups under §§ 435.2178, 
435.232, 435.234, and 435.236. 

(c) The agency may use— 

(1) Any or all of the financial 
eligibility requirements specified in 
§§ 435.217 (individuals in home and 
community based settings), 435.232, and 
435.234 (individuals receiving optional 
State supplements), and 435.236 
(individuals in institutions with specia} 
income level) that are less restrictive 
than SSI; and 

(2) Any less restrictive financial 
eligibility methodologies than SSI as 
provided for under § 435.601. 

(d) If the agency elects to use any or 
all of the income standards and income 
disregards of an optional State 
supplement program that meets the 
requirements of § 435.232(b) or 
§ 435.234(c), it must apply these income 
standards or disregards to the same 
classifications of individuals as are 
applied in the optional State supplement 
program. For example, if the State 
supplement program applies a more 
liberal income disregard and standard 
only for aged individuals in domiciliary 
care situations, it may not apply this 
standard or disregard to blind 
individuals in determining Medicaid 
eligibility. 

(e) Except as specified in paragraphs 
(c) and (d) this section, the agency must 
apply to individuals covered as optional 
categorically needy under this section 
the same more restrictive financial and 
nonfinancial eligibility requirements 


applied under § 435.121 to individuals 
covered as mandatory categorically 
needy. 

(f) In determining Medicaid eligibility 
for individuals who are considered as 
categorically needy under this section, 
the agency must apply the financial 
eligibility requirements elected under 
the option specified in paragraphs (b) 
and (c) of this section and those 
specified in §§ 435.601, 435.731, 435.632, 
435.733, and 435.735. 


§ 435.231 [Redesignated as § 435.236] 
16a. Section 435.231 is redesignated as 
§ 435.236. 
16b. A new § 435.234 is added to read 
as follows: 


eligibility 
than SSI and certain States using SSi 
criteria. 

(a) In States using more restrictive 
eligibility requirements than SSI or in 
States that use SSI criteria but do not 
have section 1616 of 1634 agreements 
with the Social Security Administration 
for eligibility determinations, the agency 
may provide Medicaid to individuals 
specified in paragraph (b) of this section 
who receive only a State supplement as 
if the State supplement meets the 
conditions specified in paragraph (c) of 
this section. 

(b) The agency may provide Medicaid 
to all individuals receiving only State 
supplements if, except for their income, 
the individuals meet the more restrictive 
eligibility requirements under § 435.121 
or SSI criteria, or to one or more of the 
following classifications of individuals 
who meet these criteria: 

(1) All aged individuals. 

(2) All blind individuals. 

(3) All disabled individuals. 

(4) Only aged individuals in 
domiciliary facilities or other group 
living arrangements as defined under 

I 


(5) Only blind individuals in 
domiciliary facilities or other group 
living arrangements as defined under 
SSI. 

(6) Only disabled individuals in 
domiciliary facilities or other group 
living arrangements as defined under 
SSI. 


(7) Individuals receiving a federally 
administered optional State supplement 
that meets the conditions specified in 
this section. 

(8) Individuals in additional 
classifications specified by the 
Secretary. 

(9) Reasonable groups of individuals, 
as specified by the State, receiving State 
administered supplementary payments. 
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(c) Payments under the optional 
supplement program must be— 

(1) Based on need and paid in cash on 
a regular basis; 

(2) Equal to the difference between 
the individual's countable income and 
the income standard used to determine 
eligibility for supplements. Countable 
income is income remaining after 
deductions are applied. The income 
deductions may be.more restrictive than 
required under SSI (see § 435.1006 for 
limitations on FFP in Medicaid 
expenditures for individuals receiving 
optional State supplements); and 

(3) Available to all individuals in each 
classification in paragraph (b) of this 
section and available on a statewide 
basis. However, the plan may provide 
for variations in the income standard by 
political subdivision according to cost- 
of-living differences. 

17. In § 435.301, paragraph (a) is 
revised, the introductory texts of 
paragraphs (b) and (b)(2) are 
republished, and paragraph (b)(2)(ii) is 
revised to read as follows: 


§ 435.301 General rules. 

(a) An agency may provide Medicaid 
to individuals specified in this subpart 
who— 

(1) Either— 

(i) Have income that meets the 
applicable standards in §§ 435.811 and 
435.814; or 

(ii) If their income is more than 
allowed under the standard, have 
incurred medical expenses at least equal 
to the difference between their income 
and the applicable income standard; and 

(2) Have resources that meet the 
applicable standards in § § 435.840 and 
435.843. 

(b) If the agency chooses this option, 
the following provisions apply: 

(2) The agency may provide Medicaid 
to any of the following groups of 
individuals: 
* + ? * * 

(ii) Specified relatives (§ 435.310). 
* * * ” * 
18. Section 435.308 is amended by 
revising paragraph (a) to read as 
follows: 


§ 435.308 Medically needy coverage of 
individuals under age 21. 

(a) If the agency provides Medicaid to 
the medically needy, it may provide 
Medicaid to individuals under age 21 
(or, at State option, under age 20, 19, or 
18), as specified in paragraph (b) of this 
section— 

(1) Who would not be covered under 
the mandatory medically needy group of 
individuals under 18 under 
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§ 435.301(b)(1)(ii).if the State has a 
— needy:program; and - 

(2) Who meet the income and resource 
requirements of — 1 - this —_ 

19: Sectiorr 435. 310 is revised to" read 
as follows: 


§ 435. 310.. Medically needy coverage of 
specified relatives. 

(a) If the agency provides: for the 
medically needy,.it may. provide 
Medicaid to specified relatives, as. 
defined in paragraph (b) of this section, 
who meet the income and resource 
requirements of Subpart’ I of this part. 

(b) “Specified relatives’ means 
individuals who— 

(1) Are: listed under section 406(b)(1) 
of mg Act and'45 CFR 233.90(¢)(1)(V)(A); 
an 

(2) Have in their care an individual 
who is determined: to be for would; if 
needy, be) dependent, as specified im 
§ 435.510. 

20. Section 435.330 is revised to read 
as follows: 


§ 435.330 Medically needy coverage of the 
States using 


Medicaid tham those used under SSi. 

(a) If am agency provides Medicaid as 
categorically needy. only. to those aged, 
blind, or disabled individuals who meet 
more restrictive requirements than used 
under SSI and elects-to.cover the 
medically needy, it may provide 
Medicaid as medically needy to those 
aged, blind, or disabled individuals 
who— 

(1) Do not qualify for Medicaid’ as, 
categorically needy under § 435. 121 or 
§ 435.230; and 

(2) If applying: as blind or disabled, 
meet the definition of blindness or 
disability established under § 435.121. 

(b) Except as specified in paragraph 
(c) of this'section, the agency must apply 
to individuals: covered under the option 
of this section the same financial and 
nonfinancial requirements that are 
applied to individuals covered as 
categorically needy under $§ 435.121 
and 435.230. 

(c),In. determining the financial 
eligibility of individuals. who are 
considered as medically needy under 
this section,.the agency. must.apply the 
financial eligibility requirements of 
subparts G and.I of this: part. 


§ 435.510 [Amended] 


21. Section-435,510 is amended by 
removing the oar “under age 21” 
from paragraph (a). 

22. Section 435.520 is revised to read 
as follows: 


§ 435.520 Age requirements.for the aged. 
The agency must not impose-an age 
requirement of more than 65 years:: 
23. a new. §, 435.522 is: added. to read as 
follows: 


§ 495.522 . Determination of age 


(a).Except as specified in paragsaphs. 
(b) and (c) of this section, in determining 
age, the agency must use the common- 
law method (under which an. age is 
reached the day before the anniversary 
of birth). 

(b), For families and children, the 
agency must use’ the popular usage 
method (under which an age is reached 
om the anniversary of birth), if this 
oa is used under the State’s AFDC 
plan. 

(c) For aged; blind, or-disabled 
individuals, the agency may use the 
popular usage method, if the plan 
provides under § 435.121, § 435.230, or 
§ 435.330; for coverage of aged, blind, or 
disabled individuals: who meet more 
restrictive eligibility requirements than 
those under SSI. 

(d) The agency may use-an arbitrary 
date, such as July 1, for determining an 
individual’s age if the year, but not the 
month, of his birth is known. 

24. A new § 435.601 is added to 
Subpart.G to. read as follows: 


§ 435.601 Application of financial eligibility 
methodologies. 

(a); Definition. For purposes of this 
section, “cash assistance financial 
methodologies” refers to the income and 
resources methodologies of the AFDC, 
SSI, or State supplement programs, or, 
for aged, blind, and disabled individuals 
in States that use more restrictive 
criteria than SSI, the methodologies 
established in accordance with the 
requirements of §$ 435:121 and 435.230. 

(b) Basic rule for use of cash 
assistance methodologies. Except as 
specified in paragraphs (c) and (d) of 
this section, in determining financial 
eligibility of individuals as categorically 
and medically needy,.the agency must 
apply the financial methodologies and 
requirements of the cash assistance 
program that is.most closely 
categorically related. to the individual's 
status. 

(c) The agency must use the 
requirements for financial:responsibility 
of relatives specified. in §:435:602. 

(d) Use of Jess restrictive 
methodologies than those under cash 
assistance programs. (1) At State option, 
and subject to the conditions of 
paragraph. (d)(2), through (d)(5). of this 
section, the agency, may apply income 
and resource, methodologies that are. 
less restrictive than; the cash assistance: 


BEST COPY AVAILABLE 


methodologies in determining: eligibility: 
of the following groups: 

(i): Qualified pregnant women and: 
children under the mandatory 
categorically needy group under , 

§ 435.116; ' 

(ii) Poverty level pregnant women, 
infants, and childrem specified. inisection 
1902(a)(10})(A}{i){LV), of the Act;. 

(iii) Qualified Medicare beneficiaries 
specified in sections 1902(a)(10){E), and 
1905(p) of the. Act; 

(iv) Optional categorically needy 
individuals. under groups established: 
under Subpart.C of this Part and. section. 
1902(a)(10)(A)(ii) of the Act; 

(v) Medically needy individuals under 
groups established under Subpart D of 
this part and section 1902(a)(10)(C)(i) (II) 
of the Act; and 

(vi) Aged, blind, and! disabled 
individuals. in: States: using. more: 
restrictive eligibility requirements. than 
SSI under groups established under 
§ 435.121 and: 435.230 

(2) The: income: and resource 
methodologies that an agency elects to 
apply to groups of individuals. described 
in paragraph (d)(1) of this section: may 
be less. restrictive, but. no more 
restrictive (except in States. using more 
restrictive requirements. than SSI), 
than— 

(i) For groups of aged, blind, and 
disabled individuals, the SSI 
methodologies; or 

(ii) For all other groups, the 
methodologies. under the State plam most 
closely categorically related: to the 
individual's, status. 

(3) A. financial. methodology is 
considered. te be no more restrictive if, 
by using the methodology, additional 
individuals. may be eligible for Medicaid 
and no individuals. who. are otherwise 
eligible are by use of that methodology 
made ineligible for Medicaid. 

(4) The less: restrictive methodology 
applied under this section must: be 
comparable for all persons. within each 
category ofiassistance (aged, or blind, or. - 
disabled, or AFDC related) within an 
eligibility group. For example, if the 
agency chooses. to apply less restrictive 
income. or resource methodology to an 
eligibility group of aged individuals, it 
must apply that methodology to all aged 
individuals within the selected group. 

(5) The application. of the less 
restrictive income and resource 
methodologies permitted under this: 
section must be consistent with the 
limitations. and. conditions on FFP 
specified in. Subpart K of this part. 

(e). State plan requirements. (1) The 
State plan must specify that, except to. 
the extent: precluded: by, §: 435.602, in 
determining financial eligibility of 





individuals, the agency will apply the 
cash assistance financial methodologies 
and requirements, unless the agency 
chooses to apply less restrictive income 
and resource methodologies in 
accordance with paragraph (d) of this 
section. 

(2) If the agency chooses to apply less 
restrictive income and resource 
methodologies, the State plan must 
specify— 

(i) The less restrictive methodologies 
that will be used; and 

(ii) The eligibility group or groups to 
which the less restrictive methodologies 
will be applied. 

25. Section 435.602 is revised to read 
as follows: 


§ 435.602 Financial responsibility of 
relatives and other individuals. 

(a) Basic requirements. Subject to the 
provisions of paragraphs (b) and (c) of 
this section, in determining financial 
responsibility of relatives and other 
persons for individuals under Medicaid, 
the agency must apply the following 
requirements and methodologies: 

(1) Except for a spouse of an 
individual or a parent for a child who is 
under age 21 or blind or disabled, the 
agency must not consider income and 
resources of any relative as available to 
an individual. 

(2) In relation to individuals under age 
21 (as described in section 1905(a)(i) of 
the Act), the financial responsibility 
requirements and methodologies that 
apply include considering the income 
and resources of parents or spouses 
whose income and resources would be 
considered if the individual under age 21 
were dependent under the State’s 
approved AFDC plan, whether or not 
they are actually contributed, except as 
specified under paragraph (c) of this 
section. These requirements and 
methodologies must be applied in 
accordance with the provisions of the 
State’s approved AFDC plan. 

(3) In the case of aged, blind and 
disabled individuals, the agency must, 
when eligible spouses cease to live 
together because of institutionalization 
of one spouse in a Medicaid institution, 
consider income as available to each 
other through the month they cease to 
live together. However, mutual 
consideration of income ceases with the 
month after the month in which 
separation occurs. 

(4) In the case of eligible spouses who 
are aged, blind and disabled and who 
have shared the same room in a title 
- XIX Medicaid institution, the agency has 
the option of considering these couples 
as eligible couples for purposes of 
counting income and resources or as 


eligible individuals, whichever is more 
advantageous to the couple. 

(b) Requirements for States using 
more restrictive requirements. In 
determining financial eligibility of aged, 
blind, or disabled individuals in States 
that apply eligibility requirements more 
restrictive than those used under SSI, 
the agency must apply— 

(1) The requirements and 
methodologies for financial 
responsibility of relatives used under 
the SSI program; or 

(2) More extensive requirements for 
relative responsibility than specified in 
§ 435.602(a) but no more extensive than 
the requirements under the Medicaid 
plan in effect on January 1, 1972. 

(c) Use of less restrictive 
methodologies. The agency may apply 
income and resources methodologies 
that are less restrictive than those used 
under the cash assistance programs as 
specified in the State Medicaid plan in 
accordance with § 435.601(c). 

26. The title of Subpart H and 
§ 435.700 are revised to read as follows: 


Subpart H—Specific Post-Eligibility 
Financial Requirements for the 
Categorically Needy 


This subpart prescribes specific 
financial requirements for determining 
the post-eligibility treatment of income 
and resources of categorically needy 
individuals, including requirements for 
applying patient income to the cost of 
care, 

27. The center heading appearing 
before § 435.711, § 435.712, the center 
heading before § 435.721, § 435.721, 

§ 435.723, and § 435.724 are removed. 

28. In § 435.725, the introductory texts 
of paragraphs (c), (c)(2), and (c)(3) are 
republished, and paragraphs (c)(2)(iii) 
and (3)(iii) are revised, to read as 
follows: 


§ 435.725 Post-eligibility treatment of 
income and resources of institutionalized 
individuals: Application of patient income 
to the cost of care. 


* * * * * 


(c) Required deductions. In reducing 
its payment to the institution, the agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income, as determined 
under paragraph (e) of this section. 
Income that was disregarded in 
determining eligibility must be 
considered in this process. 


* * * * * 


(2) For an individual with only a 
spouse at home, an additional amount 


for the maintenance needs of the spouse. 


This amount must be based on a 
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reasonable assessment of need but must 
not exceed the highest of— 


* * * * * 


(iii) The amount of the medically 
needy income standard for one person 
established under § 435.811, if the 
agency provides Medicaid under the 
medically needy coverage option. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 


amount must— 
* * * * 7 


{iii} Not exceed the higher of the 
following need standards for a family of 
the same size: 

(A) The standard used to determine 
eligibility under the State's approved 
AFDC plan. 

(B) The medically needy income 
standard established under § 435.811, if 
the agency provides Medicaid under the 
medically needy coverage option. 


. * * * * 


§435.726 [Amended] 


29. In § 435.726, in paragraph (c)(3)(iii) 
the cross reference to “subpart I of this 
part” is changed to read “§ 435.811”. 

30. The undesignated center heading 
appearing before § 435.731 is removed. 

31. Section 435.731 is revised and 
redesignated as § 435.631 under Subpart 
G to read as follows: 


§ 435.631 General requirements for 
determining income eligibility in States 
using more restrictive requirements for 
Medicaid than SSI. 

(a) Only individuals who qualify 
under § 435.121 or, if the State covers the 
optional categorically needy, those 
individuals who qualify under § § 435.230 
and 435.236 and section 
1902(a)(10)(ii)(IX) of the Act may be 
treated as categorically needy in 
determining income eligibility for 
Medicaid under this section. 

(b) If the agency, under § 435.121 or 
§ 435.230, uses any requirement for aged, 
blind, or disabled individuals that is 
more restrictive than an eligibility 
requirement under SSI, the agency must 
determine income in accordance with 
§ 435.632 with respect to any category 
for which the more restrictive 
requirement is imposed. The agency 
must use the procedures in § 435.632 
regardless of the type of restrictive 
eligibility factor imposed. 

32. In § 435.732, the undesignated 
introductory paragraph and paragraphs 
(a) and (b) are revised. Section § 435.732, 
as revised, is redesignated as § 435.632 
under Subpart G. 
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§435.632 Procedures for determining 
income eligibility: States using more 
restrictive requirements than SSI. 

The agency must determine income 
eligibility of individuals in the categories 
specified in § 435.631 in accordance with 
the methodologies established under 
§ 435.601 and in the following manner: 

(a) Determining countable income. 
The agency must deduct the following 
amounts from income to determine the 
individual's countable income: 

(1) Any SSI benefit the individual 
receives. 

(2) Any optional State supplement 
that the individual receives that meets 
the conditions of § 435.232 or § 435.234. 

(3) Increases in OASDI that are 
deducted under § § 435.134 and 
435.135(c) for individuals specified in 
those sections. 

(4) Other deductions from income 
applied under the Medicaid plan. 

(b) Eligibility based on countable 
income. If countable income determined 
under paragraph (a) of this section is 
equal to or less than the applicable 
income standard established under 
§ 435.121 or § 435.230 the individual is 
eligible for Medicaid as categorically 
needy. 


* * + * * 


33. In § 435.733, paragraph (b) 
introductory text is republished, 
paragraph (b)(1) is revised, the 
introductory texts of paragraphs (c), 
(c)(2), and (c)(3) are republished, and 
paragraphs (c)(2)(ii) and (3)(iii) are 
revised, to read as follows: 


§ 435.733 Post-eligibility treatment of 
income and resources of institutionalized 
individuals: Application of patient income 
to the cost of care. 


* * * * * 


(b) This section applies to the 
following individuals in medical 
institutions and intermediate care 
facilities: 

(1) Individuals who are eligible under 
§ 435.121 or § 435.230. 


* * * * * 


(c) Required deductions. The agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income, as determined 
under paragraph (e) of this section. 
Income that was disregarded in 
determining eligibility must be 
considered in this process. 


* * * * * 


(2) For an individual with only a 
spouse at home, an additional amount 


for the maintenance needs of the spouse. 


This amount must be based on.a 
reasonable assessment of need but must 
not exceed the higher of— 


» * * * 


(ii) The amount of the medically 
needy income standard for one person 
established under § 435.811, if the 
agency provides Medicaid under the 
medically needy coverage option. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 
amount must— 

(iii) Not exceed the higher of the 
following need standards for a family of 
the same size: 

(A) The standard used to determine 
eligibility under the State’s approved 
AFDC plan. 

(B) The medically needy income 
standard established under § 435.811, if 
the agency provides Medicaid under the 
medically needy coverage option. 


* * * * * 


§ 435.734 [Removed] 
34. Section 435.734 is removed. 


§435.735 [Amended] 

35. In § 435.735, in paragraph (c){3)(iii) 
the cross-reference to ‘subpart I of this 
part” is changed to read ‘“§ 435.811”. 


$435.740 [Redesignated as § 435.640] 


36. The undesignated center heading 
before § 435.740 is removed. Section 
435.740 is redesignated as § 435.640 
under Subpart G. 

37. The title of Subpart I and § 435.800 
are revised to read as follows: 


Subpart |—Specific Eligibility and Post- 
Eligibility Financial Requirements for 
the Medically Needy 


§ 435.800 Scope. 

This subpart prescribes specific 
financial requirements for determining 
the eligibility of medically needy 
individuals under Subpart D of this part. 

38. The center heading before 
§ 435.811 and § 435.811 are revised to 
read as follows: 


Medically Needy Income Standard 


§ 435.811 Medically needy income 
standard: General requirements. 

(a) To determine eligibility of 
medically needy individuals, a Medicaid 
agency must use a single income 
standard under this subpart that meets 
the requirements of this section. 

(b) The income standard must take 
into account the number of persons in 
the assistance unit. Subject to the 
limitations specified in paragraph (e) pf 
this section, the standard may not 
diminish by an increase in the number 
of persons in the assistance unit. For 
example, if the income level in the 
standard for an assistance unit of two is 
set at $400, the income level in the 


39445 


standard for an assistance unit of three 
may not be less than $400. 

(c) In States that do not use more 
restrictive requirements than SSI, the 
income standard must be set at an 
amount that is no lower than the lowest 
income standards used under the cash 
assistance programs that are related to 
the State’s covered medically needy 
eligibility group or groups of individuals 
under § 435.301. The amount of the 
income standard is subject to the 
limitations specified in paragraph (e) of 
this section. 

(d) In States that use more restrictive 
requirements for aged, blind, and 
disabled individuals thar SSI: 

(1) For all individuals except aged, 
blind, and disabled individuals, the 
income standard must be set in 
accordance with paragraph (c) of this 
section; and 

(2) For all aged, blind, and disabled 
individuals or any combination of these 
groups of individuals, the agency may 
establish a separate single medically 
needy income standard that is more 
restrictive than the single income 
standard set under paragraph (c) of this 
section. However, the amount of the 
more restrictive separate standard for 
aged, blind, or disabled individuals must 
be no lower than the higher of (1) the 
lowest categorically needy income 
standard currently applied under the 
State’s more restrictive criteria under 
§ 435.121 or (2) the medically needy 
income standard in effect under the 
State’s Medicaid plan on January 1, 
1972. The amount of the income 
standard is subject to the limitations 
specified in paragraph (e) of this section. 

(e) The income standards specified in 
paragraphs (c) and (d) of this section 
must not exceed the maximum dollar 
amount of income allowed for purposes 
of FFP under § 435.1007. 

(f) The income standard may vary 
based on the variations between shelter 
costs in urban areas and rural areas. 


§ 435.812 [Removed] 


39. Section 435.812 is removed. 
40. Section 435.814 is revised to read 
as follows: 


§ 435.814 Medically needy income 
standard: State pian requirements. 

The State plan must specify the 
income standard for the covered 
medically needy groups. 

41. The center heading before 
§ 435.821, § 435.822, and § 435.823 are 
removed. 

42..Section 435.831 is amended by 
revising paragraph (a) to read as 
follows; «+: PH : 
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Income eligibility. 


* ~ * 


§ 435.831 


(a) Determining Countable income. To 
determine an individual's countable 
income, the agency must deduct 
amounts that would be deducted in 
determining income eligibility as 
provided under § 435.601. 

43. In $ 435.832, the introductory texts 
of paragraphs (c), (c){2J, and (c)(3) are 
republished, and paragraphs (c)(2)(iii) 
and (c){3){iii} are revised, to read as 
follows: 


§ 435.832 Post-eligibility treatment of 
income and resources of institutionalized 
individuals: Appfication of patient income 
to the cost of care. 

(c) Required deductions. The agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income as determined 
under paragraph (e) of this section. 
Income that was disregarded in 
determining eligibility must be 
considered in this process. 

(2) For an individual with only a 
spouse at home, an additional amount 
for the maintenance needs of the spouse. 
This amount must be based on a 
reasonable assessment of need but must 
not exceed the highest of— 

(iii) The amount of the medically 
needy income standard for one person 
established under § 435.811. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 
amount must— 

(iii) Not exceed the higher of the 
following need standards for a family of 
the same size: 

(A) The standard used to determine 
eligibility under the State’s approved -~ 
AFDC plan. 

(B) Fhe medically needy income 
standard established under § 435.811. 

44, The center heading before 
§ 435.840 and § 435.840 are revised to 
read as follows: 


Medically Needy Resource Standard 


§ 435.840 Medically needy resource 
standard: Generali requirements. 

(a) To determine eligibility of 
medically needy individuals, a Medicaid 
agency must use a single resource 
standard that meets the requirements of 
this section. 

(b) In States that do not use more 
restrictive criteria than SSI for aged, 
blind, and disabled individuals, the 


resource standard must be established 
at an amount that is no lower than the 
lowest resource standard used under the 
cash assistance programs that relate to 
the State’s covered medically needy 
eligibility group or groups of individuals 
under § 435.301. 

(c) In States using more restrictive 
requirements than SSI: 

(1) For all individuals except aged, 
blind, and disabled individuals, the 
resource standard must be set in 
accordance with paragraph (b) of this 
section; and 

(2) For all aged, blind, and disabled 
individuals or any combination of these 
groups of individuals, the agency may 
establish a separate single medically 
needy resource standard that is more 
restrictive than the single resource 
standard set under paragraph (b) of this 
section. However, the amount of the 
more restrictive separate standard for 
aged, blind, or disabled individuals must 
be no lower than the higher of the 
lowest categorically needy resource 
standard currently applied under the 
State’s more restrictive criteria under 
§ 435.121 or the medically needy 
resource standard in effect under the 
State’s Medicaid plan on January 1, 
1972. 

(d) The resource standard established 
under paragraph (a) of this section may 
not diminish by an increase in the 
nuinber of persons in the assistance 
unit. For example, the resource standard 
for an assistance unit of three may not 
be less than that set for a unit of two. 


§435.841 [Removed] 


45. Section 435.841 is removed. 
46. Section 435.843 is revised to read 
as follows: 


§ 435.843 Medically needy resource 
standard: State pian requirements. 

(a) The State plan must specify the 
resource standard for the covered 
medically needy groups. 

47. Section 435.845 is revised to read 
as follows: ; 


§ 435.845 Medically needy resource 
eligibility. 

To determine eligibility on the basis of 
resources for medically needy 
individuals, the agency must— 

(a) Consider only the individual's 
resources and those that are considered 
available to him under the financial 
responsibility requirements for relatives 
im.§ 435.602; . 

(b) Deduct the amounts that would be 
deducted in determining resource 
eligibility for the medically needy group 
as provided for in § 435.601 or under the 
criteria of States using more restrictive 
criteria than SSI as provided for in 


§ 435.601. In determining the amount of 
an individual’s resources for Medicaid 
eligibility, States must count amounts of 
resources that otherwise would not be 
counted under the conditional eligibility 
provisions of the SSI or APDC programs. 

(c) Apply the resource standard 
specified under § 435.840. 

48. The center heading appearing 
before § 435.850 and § 435.850 are 
removed. 


§435.851 [Removed] 
49. Section 435.851 is removed. 


§435.852 [Removed] 
50. Section 435.852 is removed. 
50a. Section 435.1005 is revised to 
read as follows: 


§ 435.1005 Recipients in institutions 
eligible under special outside standard. 

For recipients in institutions whose 
Medicaid eligibility is based on a special 
income standard established under 
§ 435.236, FFP is available in 
expenditures for services provided to 
those individuals only if their income 
before deductions, as determined by SSI 
budget methodology, does not exceed 
300 percent of the SSI benefit amount 
payable under section 1611(b)(1) of the 
Act to an individual in his own home 
who has no income or resources. 

51. Section § 435.1007 is revised to 
read as follows: 


§ 435.1007 Categorically needy and 
medically needy. 

(a) Except as provided in paragraphs 
(b) and {c) of this section, FFP is 
available in expenditures for services 
provided to categorically needy 
recipients who are not receiving 
Medicaid under § § 435.110, 435.120, 
435.211, 435.230, 435.232, and 
§ § 1902(a)(10)(A)fi){IV). 
1902(a}{10)(A){ii}{ EX), 
1902(a)(10)(A)(ii)(X), or 1905(p)(1) of the 
Act and to medically needy recipients 
whose annual income after deductions 
specified in § 435.831 (a) and (c) does 
not exceed the following amounts, 
rounded to the next higher multiple of 
$100: 

(1) For individuals, 133% percent of 
the highest money payment amount 
most frequently made to one-person 
families without income and resources 
under the State’s AFDC plan. 

(2) For couples and families of two or 
more, 133% percent of the highest 
money payment most frequently made 
under the State’s AFDC plan to a family 
of the same size without income and 
resources. If the State’s APDC plan 
specifies a maximum family size beyond 
which there is no increase in benefits, 
the medically needy income levels for 
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families whose size exceeds that 
maximum will be determined by adding 
an amount for each family member over 
the maximum size. These amounts must 
be reasonably related to the amounts by 
which the State’s AFDC plan increases 
benefits for additional family members 
in families below the maximum size. 

(b) In the case of a family consisting 
only of two individuals, both of whom 
are adults and at least one of whom is 
aged, blind, or disabled, the State of 
California may use the amount of the 
AFDC payment most frequently made to 
a family of one adult and two children 
for purposes of computing the 133% 
percent limitation (under the authority 
of section 4106 of Pub. L. 100-203). 

(c) FFP is not available in 
expenditures for services provided to 
categorically needy and medically 
needy retipients subject to the FFP 
limits if their annual income, after the 
cash assistance income deductions are 
applied and before the less restrictive 
income deductions under § 435.601(c) 
are applied, exceeds the 133% percent 
limitation described under paragraphs 
(a) and (b) of this section. 


PART 436—ELIGIBILITY IN GUAM, 
PUERTO RICO AND THE VIRGIN 
ISLANDS 


B. Part 436 is amended as follows: 
1. The authority citation for Part 436 
continues to read as follows: 


Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302) unless otherwise noted. 


2. The table of contents is amended by 
adding new §§ 436.522 and 436.601; 
revising the undesignated center 
headings appearing before §§ 436.210, 
436.811 and 436.840; revising the titles of 
§§ 436.210, 436.211, 436.220, 436,222, 
436,310, 436.520, 436.602, 436.811, 436.840, 
and 436.843; deleting the center heading 
appearing before § § 436.220, 436.230, 
436.821, and 436.850; deleting § § 436.700 
and 436.711 under Subpart H and 
reserving the subpart; revising the title 
of Subpart I; and deleting §§ 436.812, 
436.821, 436.841, 436.850, 436.851, and 
436.852, to read as follows: 


PART 436—ELIGIBILITY IN GUAM, 
PUERTO RICO, AND THE VIRGIN 
ISLANDS 

Sec. 


* * * * 


Subpart C—Options for Coverage as 
Categorically Needy 


* * * * 


Options for Coverage of Families and 
Children and Aged, Blind and Disabled 
Individuals and Pregnant Women 


436.210 Individuals who meet the income 
and resource requirements of the cash 
assistance programs, 

436.211 Individuals who would be eligible 
for cash assistance if they were not in 
medical institutions, 

. * + * * 


436.220 Individuals who would meet the 
income and resource requirements under 
AFDC if child care costs were paid from 
earnings. 

* * * * * 

436.222 Individuals under age 21 who meet 
the income and resource requirements of 
AFDC. 


* * * * * 


Subpart D—Optional Coverage of the 
Medically Need 


* * * * * 


-436.310 Medically needy coverage of 


specified relatives. 
* * * * * 
436.520 Age requirements for the aged. 
436.522 Determination of age. 


* * * * * 


Subpart G—General Financial Eligibility 

Requirements and Options 

* * * * * 

436.601 Application of financial eligibility 
methodologies. 

436.602 Financial responsibility of relatives 
and other individuals. 

* * * * * 


Subpart H [Reserved] 


Subpart I—Specific Financial Requirements 
for the Medically Needy 


* * * * * 


Medically Needy Income Standards 

436.811 Medically needy income standard: 
General requirements. 

436.814 Medically needy income standard: 
State plan requirements. 


* * o * * 


Medically Needy Resource Standard 


436.840 Medically needy resource standard: 
General requirements 

436.843 Medically needy resource standard: 
State plan requirements. 

3. Section 436.3 is amended by 
revising the definitions of “Categorically 
needy” and “Medically needy” to read 
as follows: 


§ 436.3 Definitions and use of terms. 
“Categorically needy” refers to 
families and children, aged, blind, or 
disabled individuals, and pregnant 
women, listed under Subpart B and C of 
this Part who are eligible for Medicaid. 
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Subpart B describes the mandatory 
eligibility groups who, generally, are 
receiving or deemed to be receiving cash 
assistance under the Act. These 
mandatory groups are specified in 
sections 1902(a)(10)(A)(i), 1902(e), and 
1902(f) of the Act. Subpart C describes 
the optional eligibility groups of 
individuals who, generally, meet the 
categorical requirements or income and 
resource requirements that are the same 
as or less restrictive than those of the. 
cash assistance programs but are not 
receiving cash payments. These optional 
groups are specified in sections 
1902(a)(10)(A)(ii), 1902(e), and 1902(f) of 
the Act. 


* * * * * 


“Medically needy” means families, 
children, aged, blind, or disabled 
individuals, and pregnant women listed 
in Subpart D who are not listed in 
Subparts B and C as categorically needy 
but who may be eligible for Medicaid 
under this part because their income 
and resources are within limits set by 
the State under its Medicaid plan 
(including persons whose income and 
resources fall within these limits after 
their incurred expenses for medical or 
remedial care are deducted). (Specific 
financial requirements for determining 
eligibility of the medically needy appear 
in Subpart I.) 

4. Section 436.111 is revised to read as 
follows: 


§ 436.111 Individuals who are not eligible 
for cash assistance because of a 
requirement not applicable under Medicaid. 


(a) The agency must provide Medicaid 
to individuals who would be eligible for 
OAA, AB, APTD, or AABD except for 
an eligibility requirement used in those 
programs that is specifically prohibited 
under title XIX. 

(b) The agency also must provide 
Medicaid to— 

(1) Individuals denied AFDC because 
of policies requiring the deeming of 
income and resources of the following 
individuals who are not included as 
financially responsible relatives under 
section 1902(a)(17)(D) of the Act: 

(i) Stepparents who are not legally 
liable for support of stepchildren under 
a State law of general applicability; 

(ii) Grandparents; 

(iii) Legal guardians; 

(iv) Alien sponsors who are not 
organizations; and 

(v) Siblings. 

(2) Individuals denied AFDC because 
of the involuntary inclusion of all 
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eligible siblings living in the home as 
members of AFDC filing units. 

5. Section 436.201 is revised to read as 
follows: 


§ 436.201 individuals included in optional 
groups. 

(a) The agency may choose to cover 
as optional categorically needy any 
group or groups of the following 
individuals who are not receiving cash 
assistance and who meet the 
appropriate eligibility criteria for groups 
specified in the separate sections of this 
subpart: 

(1) aged individuals (65 years of age or 
older); 

(2) Blind individuals (as defined in 
§ 436.530); 

(3) Disabled individuals (as defined in 
§ 436.541); 

(4) Individuals under age 21 (or, at 
State option, under age 20, 19, or 18) or 
reasonable classifications of these 
individuals; 

(5) Specified relatives under section 
406(b){1)} of the Act who have in their 
care an individual who is determined to 
be dependent (or would, if needy, be 
dependent} as specified in § 436.510; and 

(6) Pregnant women. 

(b) If the agency provides Medicaid to 
any individual in an optional group 
specified in paragraph (a) of this section, 
the agency must provide Medicaid te all 
individuals who apply and are found 
eligible to be members of that group. 

6. The center heading appearing 
before § 436.210 and § 436.210 are 
revised to read as follows: 


Options for Coverage of Families and 
Children and Aged, Blind, and Disabled 
Individuals Including Pregnant Women 


§ 436.210 Individuals who meet the 
income and resource requirements of the 
cash assistance programs. 

The agency may provide Medicaid to 
any group or groups of individuals 
specified under § 436.201(a) (1), (2). (3), 
(5), and (6) who are not mandatory 
categorically needy and who meet the 
income and resource requirements of the 
appropriate cash assistance program for 
their status (i.e., DAA, AFDC, AB, 
APTD, or AABD). 

7. Section 436.211 is revised to read as 
follows: 


§ 436.211 Individuals who would be 
eligible for cash assistance if they were not 
in medical institutions. 

The agency may provide Medicaid to 
any group or groups of individuals 
specified in § 436.201(a) whe are in title 
XIX reimbursable medical institutions 
and who— 

(a) Are ineligible for the cash 
assistance program appropriate for their 


status (i.e., OAA, AFDC, AB, APTD, or 
AABD) because of lower income 
standards used under the program to 
determine eligibility for institutionalized 
individuals; but 

(b) Would be eligible for aid or 
assistance under the State’s approved 
plan under OAA, AFDC, AB, APTD, or 
AABBD if they were not institutionalized. 

8. Section 436.212 is amended by 
revising pargraph (a) to read as follows: 


§ 436.212 Individuals who would be 
eligible for cash assistance if the State pian 
for CAA, AFDC, AB, APTD, or AABD were 
as broad as allowed under the Act. 

(a) The agency may provide Medicaid 
to any group or groups of individuals 
‘specified under § 436.201(a) who— 

(1) Would be eligible for GAA, AFDC, 
AB, APTD, or AABD if the State’s plan 
under those programs included 
individuals whose coverage under title f, 
IV-A, X, XIV, or XVI is optional (for 
example, the agency may provide 
Medicaid to members of families with 
an unemployed parent even though the 
State’s AFDC plan does not include 
them); or 

(2) Would qualify for OAA, AFDC, 
AB, APTD, or AABD if the State’s plan 
under those programs did not contain 
eligiblity requirements more restrictive 
than, or in addition to, those required 
under the appropriate title of the Act. 
(For example, the agency may provide 
Medicaid to individuals who would 
meet the Federal definition of disability, 
45 CFR 233.80, but who do not meet the 
State’s more restrictive definitions.) 

(b} The agency may cover one or more 
optional groups under any of the titles of 
the Act without covering all such 
groups. 


* * * * * 


9. The center heading appearing 
before § 436.220 is removed and 
§ 436.220 is amended by revising 
paragraph (a) to read as follows: 


§ 436.220 individuals who would meet the 
income and resource under 
AFDC if child care costs were paid from 
earnings. 

(a) The agency may provide Medicaid 
to any group or groups of individuals 
specified under § 436.201(a)(4), (5), and 
(6) who would meet the income and 
resource requirements under the State's 
AFDC plan if their work-related child 
care costs were paid from their earnings 
rather than by a State agency as a 
service expenditure. 


10. Section 436.222 is amended by 


revising the section heading and 
paragraph (a) to read as follows: 
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§ 436.222 Individuals under age 21 who 
meet the income and resource 
requirements of AFDC. 

(a) The agency may provide Medicaid 
te individuals under age 21 for at State 
option, under age 20, 19, or 18}, or 
reasonable categories of these 
individuals as specified in paragraph (b} 
of this section, who are not receiving 
cash assistance but who meet the 
income and resource requirements of the 
State’s approved AFDC plan. 


* * * * * 


11. In § 436.301, paragraph (a) is 
revised, the introductory texts of 
paragraphs (b} and (b){2) are 
republished, and paragraph (b}(2)(ii) is 
revised to read as follows: 


§ 436.301 General rules. 

(a} A Medicaid agency may provide 
Medicaid to individuals specified in this 
subpart who— 

(1) Either—- 

(i) Have income that meet the 
standard in § 436.811; or 

(ii If their income is more than 
allowed under the standard have 
incurred medical expenses at least equal 
to the difference between their income 
and the applicable income standards; 
and 

(2) Have resources that meet the 
standard in §§ 436.840 and 436.843. 

(b) If the agency chooses this option, 
the following provisions apply: 

(2) The agency may provide Medicaid 
to any or all of the following groups of 
individuals: 


* * * * + 


(ii) Specified relatives (§ 436.310). 


* - * * am 


12. Section 436.308 is amended by 
revising paragraph (a) to redd as 
follows: / 


§ 436.308 Medically needy coverage of 
individuals under age 2% 

(a) If the agency provides Medicaid to 
the medically needy, it may provide 
Medicaid to individuals under age 21 (or 
at State option, under age 20, 19, or 18), 
as specified in paragraph (b) of this 
section 

(1) Who would not be covered under 
the mandatory medically needy group of 
individuals under 18 under 
§ 436.301(b)(1)(ii), if the State has a 
medically needy program; and 

(2) Who meet the income and resource 
requirements of Subpart I of this part. 


* * * * * 


13. Section 436.310 is revised to read 
as follows: 
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§ 436.310 Medically needy coverage of 
specified relatives. 

(a) If the agency provides for the 
medically needy, it may provide 
Medicaid to specified relatives, defined 
in paragraph (b) of this section, who 
meet the income and resource, 
requirements, of Subpart I of this part. 

(b) “Specified relatives” means 
individuals who— 

(1) Are listed under section 406(b)(1) 
of the Act and in 45 CFR 
233.90(c)(1)(v)(A), and 

(2) Have in their care an individual 
who is determined to be (or would, if 
needy, be) dependent, as specified in 
§ 436.510. 

14-15. Section 436.520 is revised to 
read as follows: 


§ 436.520 Age requirements for the aged. 
The agency must not impose an age 
requirement of more than 65 years. 
16. A new § 436.522 is added to read as 
follows: 


§ 436.522 Determination of age. 

(a) In determining age, the agency 
must use the common law method 
(under which an age is reached the day 
before the anniversary of birth) or the 
popular usage method (under which a 
specific age is reached on the 
anniversary of birth), whichever is used 
under the corresponding State plan for 
OAA, AFDC, AB, APTD, or AABD. 

(b) The agency may use an arbitrary 
date, such as July 1, for determining an 
individual's age if the year, but not the 
month, of his birth is known. 

16a. Section 436.510 is amended by 
removing the phrase “under age 21” 
From paragraph (a). 

17. A new § 436.601 is added to 
Subpart G to read as follows: 


§ 436.601 Application of financial eligibility 
methodologies. 

(a) Definition. For purposes of this 
section, “cash assistance financial 
methodologies” refers to the income and 
resources methodologies of the OAA, 
AFDC, AB, APTD, and AABD programs. 

(b) Basic rule for use of cash 
assistance methodologies. Except as 
specified in paragraphs (c) and (d) of 
this section, in determining financial 
eligibility of individuals as categorically 
and medically needy, the agency must 
apply the cash assistance financial 
methodologies and requirements of the 
cash assistance program that is most 
closely categorically related to the 
individual's status. 

(c) Financial responsibility of 
relatives. The agency must use the 
requirements for financial responsibility 
of relatives specified in § 436.602. 

(d) Use of less restrictive 
methodologies than under cash 


assistance programs. (1) At State option, 
and subject to the conditions of 
paragraphs (d)(2) through (d)(5) of this 
section, the agency may apply income 
and resource methodologies that are 
less restrictive than the cash assistance 
methodologies in determining financial 
eligibility of the following groups: 

(i) Qualified pregnant women and 
children under the mandatory 
categorically needy group under 
§ 436.120; 

(ii) Poverty level pregnant women, 
infants, and children specified in section 
1902(a)(10)(A)(i)(IV) of the Act; 

(iii) Qualified Medicare beneficiaries 
specified in sections 1902(a)(10)(E) and 
1905(p) of the Act; 

(iv) Optional categorically needy 
individuals under groups established 
under Subpart C of this Part and section 
1902(a)(10)(A)(ii) of the Act; and 

(v) Medically needy individuals under 
groups established under Subpart D of 
this part and section 1902(a)(10)(C)(i)(II) 
of the Act. 

(2) The income and resource 
methodologies that an agency elects to 
apply to groups of individuals under 
paragraph (c)(1) of this section may be 
less restrictive, but no more restrictive, 
than— 

(i) For groups of aged, blind, and 
disabled individuals, the SSI 
methodologies; or 

(ii) For all other groups, the 
methodologies under the State plan most 
closely categorically related to the 
individual's status. 

(3) A financial methodology is 
considered to be no more restrictive if, 
by using the methodology, additional 
individuals may be eligible for Medicaid 
and no individuals who are otherwise 
eligible are made ineligible for 
Medicaid. 

(4) The less restrictive methodology 
applied under this section must be 
comparable for all persons within each 
category of assistance (aged, or blind, or 
disabled, or AFDC related) within each 
eligibility group. For example, if the 
agency chooses to apply a less 
restrictive income or resource 
methodology to aged individuals, it must 
apply that methodology to an eligibility 
group of all aged individuals within the 
selected group. 

(5) The application of the less 
restrictive income and resource 
methodologies permitted under this 
section must be consistent with the 
limitations and conditions on FFP 
specified in Subpart K of this part. 

(e) State plan requirements. (1) The 
State plan must specify that, except to 
the extent precluded by § 436.602, in 
determining financial eligibility of 
individuals, the agency will apply the 


cash assistance financial methodologies 
and requirements, unless the agency 
chooses to apply less restrictive income 
and resource methodologies, in 
accordance with paragraph (d) of this 
section. ; 

(2) If the agency chooses to apply less 
restrictive income and resource 
methodologies, the State plan must 
specify— 

(i) The less restrictive methodologies 
that will be used; and 

(ii) The eligibility group or groups to 
which the less restrictive methodologies 
will be applied. : 

18. Section 436:602 is revised to read 
as follows: 


§ 436.602 Financial responsibility of 
relatives and other individuals 


(a) Subject to the provisions of 
paragraph (b) of this section, in 
determining financial responsibility of 
relatives and other persons for 
individuals under Medicaid, the agency 
must use the following financial 
eligibility requirements and 
methodologies: 

(1) Except for a spouse of an indvidual 
or a parent for a child who is under age 
21 or blind or disabled, the agency must 
not consider income and resources of 
any relative as available to an 
individual. 

(2) In relation to individuals under 21 
(as described in section 1905(a)(i) of the 
Act), the financial responsibility 
requirements and methodologies include 
considering the income and resources of 
parents or spouses whose income and 
resources would be considered if the 
individual under age 21 were dependent 
under the State’s approved AFDC plan, 
whether or not they are actually 
contributed, except as specified in 
paragraph (b) of this section. These 
requirements and methodologies must 
be applied in accordance with 
provisions of the State’s approved 
AFDC plan. 

(3) In the case of the aged, blind and 
disabled, the agency must, when eligible 
spouses cease to live together because 
of institutionalization of one spouse in a 
Medicaid institution, consider income as 
available to each other through the 
month they cease to live together. 
However, mutual consideration of 
income ceases with the month after the 
month in which separation occurs. 

(4) In the case of eligible spouses who 
are aged, blind and disabled and who 
have shared the same room in a title 
XIX Medicaid institution, the agency has 
the option of considering such couples 
as eligible couples for purposes of 
counting income and resources or as 





eligible individuals, whichever is most 
advantageous to the couple. 

(b}) The agency may apply income and 
resource methodologies that are less. 
restrictive than the case assistance 
methodologies as specified in the State 
plan in accordance with § 436.601{(c). 

19. The title of Subpart H and 
§ 436.700 and 436.711 are removed and 
reserved: 


Subpart H—[Reserved] 

20-21. The undesignated center 
heading appearing before § 436.811 and 
§ 436.811 are revised to read as follows: 


Medically Needy Income Standard 


§ 436.811 Medically needy income 
standard: General requirements. 

(a) To determine eligibility of 
medically needy individuals, the agency 
must use a single income standard for 
all covered medically needy groups that 
meets the requirements of this section. 

(b) The income standard must take 
into account the number of perspne in 
the assistance unit. The standard may 
not diminish by the number of persons 
in the unit (for example, if the income 
level in the standard for an assistance 
unit of two is set at $400, the income 
level in the standard for an assistance 
unit of three may not be less than $400). 

(c) The income standard must be set 
at an amount that is no lower than the 
lowest income standard used on or after 
January 1, 1966, to determine eligibility 
under the cash assistance programs that 
are related to the State’s covered 
medically needy group or groups of 
individuals under § 436.301. 

(d) The income standard may vary 
based on the variations between shelter 
costs in urban areas and rural areas. 


§ 436.812 [Removed] 


22. Section 436.812 is removed. 
23. Section 436.814 is revised to read 
as follows: 


§ 436.814 Medically needy income 
standard: State plan requirements. 

(a) The State plan must specify the 
income standard for the covered 
medically needy groups. 

24. The center heading before 
§ 436.821 and § 436.821 are removed. 

25. In § 436.832, paragraph (c) 
introductory text is republished, 
paragraph (c)(1) is revised, the 
introductory texts of paragraphs (c)(2) 
and (c)(3) are republished, and 
paragraphs (c)(2)(ii) and (c)(3)(iii) are 
revised, to read as follows: 


§ 436.832 Post-eligibility treatment of 
income and resources of institutionalized 
individuals: Application of patient income 
to the cost of care. 

* 7 * + * 


a 
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(c) Required deductions. The agency 
must deduct the following amounts, in 
the following order, from the 
individual's total income, as determined 
under paragraph (e} of this section. 
Income that was disregarded in 
determining eligibility must be 
considered in this process. 

(1) A personal needs allowance that is 
reasonable in amount for clothing and 
other personal needs of the individual 
while in the institution. 

This personal needs allowance must 
be at least— 

(i) $30 a month for an aged, blind, or 
disabled individual, including a child 
applying for Medicaid on the basis of 
blindness or disability; 

(ii) $60 a month for an 
institutionalized couple if both spouses 
are aged, blind, or disabled and their 
income is considered available to each 
other in determining eligibility; and 

(iii) For other individuals, a 
reasonable amount set by the agency, 
based on a reasonable difference in 
their personal needs from those of the 
aged, blind, and disabled. 

(2) For an individual with only a 
spouse at home, an additional amount 
for the maintenance needs of the spouse. 
This amount must be based on a 
reasonable assessment of need but must 
not exceed the higher of— 

(ii) The amount of the highest 
medically needy income standard for 
one person established under § 436.811. 

(3) For an individual with a family at 
home, an additional amount for the 
maintenance needs of the family. This 
amount must— 

(iii) Not exceed the higher of the 
following need standards for a family of 
the same size: 

(A) The standard used to determine 
eligibility under the State’s approved 
AFDC plan. 

(B} The medically needy income 
standard established under § 436.811. 

26. The center heading appearing 
before § 436.840 and § 436.840 are 
revised to read as follows: 


Medically Needy Resource Standard 


§ 436.840 Medically needy resource 
standard: General requirements. 

(a) To determine eligibility of 
medically needy individuals, the 
Medicaid agency must use a single 
resource standard that is set at an 
amount that is no lower than the lowest 
resource standard used on or after 
January 1, 1966, to determine eligibility 
under the cash assistance programs that 
are related to the State’s covered 
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medically needy group or groups of 
individuals under § 436.301. 

(b) The resource standard established 
under paragraph {a} of this section may 
not diminish by an increase in the 
number of persons in the assistance 
unit. For example, the resource level in 
the standard for an assistance unit of 
three may not be less than that set for 
an assistance unit of two. 


§ 436.841 [Removed] 
27. Section 436.841 is removed. 


28. Section 436.843 is revised to read 
as follows: 


§ 436.843 Medically needy resource 
standard: State plan requirements. 

The State plan must specify the 
resource standard for the covered 
medically needy groups. 

29. Section 436.845 is amended by 
republishing the introductory text and 
by revising paragraphs (a), (c), and (d} to 
read as follows: 


§ 436.845 Medically needy resource 
eligibility. 

To determine eligibility on the basis of 
resources for medically needy 
individuals, the agency must— 

(a) Consider only the individual's 
resources and those that are considered 
available to him under the financial 
responsibility requirements for relatives 
under § 436.602; 

(c) Deduct the value of resources that 
would be deducted in determining 
eligiblity under the State’s plan for. 
OAA, AFDC, AB, APTD, or AABD or 
under the State's less restrictive 
financial methodology specified in the 
State Medicaid plan in accordance with 
§ 436.601. In determining the amount of 
an individual's resources for Medicaid 
eligibility, States must count amounts of 
resources that otherwise would not be 
counted under the conditional eligibility 
provisions of the AFDC program. 

(d) Apply the resource standards 
established under § 436.840. 

30. The center heading appearing 
before § 436.850 and § § 436.850, 436.851, 
and 436.852 are removed. 


PART 440—SERVICES: GENERAL 
PROVISIONS 


C. Part 440 is amended as follows: 
1. The authority statement for Part 440 
continues to read as follows: 


Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302), unless otherwise noted. 


2. In § 440.220, the introductory text is 
republished and paragraph (b) is revised 
to read as follows: 





Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Proposed Rules 


§ 440.220 Required services for the 
medically needy. 


A State plan that includes the 
medically needy must specify that the 
medically needy are provided, as a 
minimum, the following services: 


* * * * * 


(b) Ambulatory services, as defined in 


the State plan, for— 
(1) Individuals under age 18; and 
(2) Groups of individuals entitled to 
institutional services. 


* * * * * 


3. Section 440.250 is amended by 
revising paragraph (h) to read as 
follows: 


§ 440.250 Limits on comparability of 
services. 

(h) Ambulatory services for the 
medically needy (§ 440.220(b)) may be 
limited to— 

(1) Individuals under age 18; and 

(2) Groups of individuals entitled to 
institutional services. 


* * * * * 
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Catalog of Domestic Assistance Program 
No. 13.714—Medical Assistance Programs. 


Dated: September 5, 1989. 
Louis B. Hays, 


Administrator, Health Care Financing 
Administration. 


Approved: September 15, 1989. 
Louis W. Sullivan, 
Secretary. 


[FR Doc. 89-22473 Filed 9-25-89; 8:45 am] 
BILLING CODE 4120-03-M 





39452 
Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are .applicable to the 
public. Notices of hearings and 
investigations, committee meetings, _ 


applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


September 22, 1989. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W, Admin. 
Bldg., Washington, DC 20250, (202) 447— 
2118. 


Extension 


© Food and Nutrition Service. 

WIC monthly Financial and Program 
Status Report. 

FNS 498. 

Monthly. 

State or local governments; 1,044 
responses; 35,736 hours; not 
applicable under 3504(h). 

Barbara Jendrysik, (703) 756-3710. 


New Collection 
¢ Food and Nutrition Service. 


Interim Rule: Special Supplemental Food 
m for Women, Infants, and 
Children (WIC): Participation of 
Homeless Individuals. 

Annually. 

Individuals or households; State or local 
governments; Businesses or other for- 
profit; Non-profit institutions; 87 
responses; 2,175 hours; not applicable 
under 3504(h). 

Donna Hines, (703) 756-3730. 

Larry K. Roberson, 

Acting Departmental Clearance Officer. 


[FR Doc. 89-22689 Filed 9-25-89; 8:45 am] 
BILLING CODE 3410-01-M 


Soil Conservation Service 


West End Elementary School RC&D 
Measure; Moore County, North 
Carolina 


AGENCY: Soil Conservation Service. 


ACTION: Notice of a Finding of No 
Significant Impact. 


SUMMARY: Pursuant to section 102(2)(C) 


of the National Environmental Policy 
Act of 1969, the Council on 
Environmental Quality Guidelines (40 
CFR part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
part 650), the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
West End Elementary School RC&D 


Measure, Moore County, North Carolina. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Bobbye J. Jones, State 
Conservationist, Room 535, Federal 
Building, 310 New Bern Avenue, Raleigh, 
North Carolina 27601; Phone (919) 790- 
2888. 


SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Bobbye J. Jones, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
reducing erosion and resulting 
sedimentation on the West End 
Elementary School campus. The planned 
works of improvement include installing 
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catch basins, pipes, downspout 
connections, and stilling basins. Grading 
and shaping will be done to remove 
existing gullies. All disturbed areas will 
be seeded with adapted permanent 
vegetation. 

The Notice of Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Mr. Bobbye J. Jones. No administrative 
action on implementation of the 
proposal will be taken until 30 days 
after the date of this publication in the 
Federal Register. 


(This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.901—Resource Conservation and 
Development—and is subject to the 
provisions of Executive Order 12372 which 
requires intergovernmental consultation with 
State and local officials) 

Dated: September 13, 1989. 
Bobbye J. Jones, 
State Conservationist. 


[FR Doc. 89-22646 Filed 9-25-89; 8:45 am] 
BILLING CODE 3410-16-M 


DEPARTMENT OF COMMERCE 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration. 

Title: Survey of Intent and Capacity to 
Harvest and Process Fish and 
Shellfish—Alaska Region. 

Form Number: None; OMB—0648- 
0114. 

Type of Request: Request for revision 
of a currently cleared collection. 

Burden: 138 respondents; 250 reporting 
hours; average hours per response—.573 
hours. 

Needs and Uses: Processors of 





Alaskan groundfish are required to 
submit estimates of their future 
utilization of groundfish and information 
on their processing capacity. The 
information is used in fishery allocation 
decisions for U.S. and foreign fisheries. 
Affected Public: Businesses or other 
for-profit, small businesses or 
organizations. 
Frequency: Quarterly, semi-annually. 
Respondent's Obligation: Mandatory. 
OMB Desk Officer: Russell Scarato, 
395-7340. 
Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. Written 
comments and recommendations for the 
,roposed information collection should 
be sent to Russell Scarato, OMB Desk 
Officer, Room 3208, New Executive 


office Building, Washington, DC 20503. 


Dated; September 20, 1989. 
Edward Michals, 


Department Clearance Officer, Office of 
Management and Organization. 


[FR Doc.-89-22649 Filed 9-25-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency information Collection Under 


Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration. 

Title: Monthly Fish Cold Storage 
Reports. 

Form Number: NOAA Form 88-16; 
OMB-0648-0015. 

Type of Request: Request for 
extension of the expiration date of a 
currently approved collection. 

Burden: 200 respondents; 1,000 
reporting hours; average hours per 
response—.416 hours. 

Needs and Uses: U.S. businesses 
involved in the freezing or storage of 
fish and shellfish products are surveyed 
about the quantity of fishery products 
held in cold storage on the last day of 
each month and the quantity of fish 
frozen during the month. The 
information is used by Federal agencies 
for economic and fishery analyses, and 
by industry for planning purposes. 

Affected Public: Business or other for- 


profit, small businesses or organizations. 


Frequency: Monthly. 
Respondent's Obligation: Voluntary. 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Notices 


OMB Desk Officer: Russell Scarato, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. Written 
comments and recommendations for the 
proposed information collection should 
be sent to Russell Scarato, OMB Desk 
Officer, Room 3208, New Executive 
Office Building, Washington, DC 20503. 


Dated: September 20, 1989. 
Edward Michals, 


Departmental Clearance Officer, Office of 
Management and Budget Organization. 


[FR Doc. 89-22650 Filed 9-25-89; 8:45 am] 
BILLING CODE 3510-CW-M 


Bureau of Export Administration 


Materials Technical Advisory 
Committee: Partially Closed Meeting 


A meeting of the Materials Technical 
Advisory Committee will be held 
October 5, 1989, 10:30 a.m., Herbert C. 
Hoover Building, Room 1617-F, 14th 
Street and Constitution Avenue, NW., 
Washington, DC. The Committee 
advises the Office of Technology and 
Policy Analysis with respect to technical 
questions which affect the level of 
export controls applicable to materials 
or technology. 


Agenda 
General Session 


1. Opening Remarks by the Chairman 
& Commerce Representative. 

2. Introduction of Members and 
Visitors. 

3. Presentation of Papers or Comments 
by the Public. 

4. Introduction of New Members. 

5. Discussion of Committee’s Area of 
Responsibility. 

6. Comments by the Committee on 
“Effective Utilization of TAC in Support 
of Export Control Programs” document. 

7. Discussion by Committee on the 
Following Unstudied Items Carried over 
from the July 13 Meeting. 

8. 1203—Electric Furnaces; 1561— 
Radar Absorbing Materials. 

9. 1587—Quartz Crystals. 

10. Response from Commerce 
Regarding Strategic Concerns for Items 
discussed at the July 13 Meeting. 

11. 1206—Electron Arc Devices. 

12. 1588—Materials Composed of 


Crystals. 


13. Review by the Committee of Items 
that were Discussed but not Completed 
at the July 13 Meeting: 1001—Metal 
Working Technology; 1129—Vacuum 
Pump Systems; 1573—Super Conductive 
Electromagnets and Solenoids. 

14. TAC Streamlining 
Recommendations for COCOM List 
Review Segment B Items: 1110— 
Equipment for the Production of Liquid 
Fluorine; 1129—Vacuum Pump Systems; 
1131—Pumps; 1145—Containers 
(Jacketed Only); 1203—Electric 
Furnaces. 


Executive Session 


15. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control programs and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
pubic may present oral statements to the 
Committee. Written statements may be 
submitted at any time before or after the 
meeting. However, in order to facilitate 
distribution of public presentation 
materials to the Committee members, 
the Committee suggests that you 
forward your public presentation 
materials two weeks prior to the 
meeting to the below listed address: Ms. 
Ruth D. Fitts, U.S. Department of 
Commerce/BXA, Office of Technology & 
Policy Analysis, 14th & Constitution 
Avenue, NW., Room 4069, Washington, 
DC, 20230. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10, 1988, 
pursuant to section 10{d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittee thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552(c)(1) shall be exempt from the 
provisions relating to public meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of 
Determinations to close meetings or 
portions of meetings of the Committee is 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 6628, 
U.S. Department of Commerce, 
Washington, DC. For further information 
or copies of the minutes call Ruth D. 
Fitts, '202~377-4959. 





39454 


Dated: September 20, 1989. 
Betty A. Ferrell, 


Director, Technical Advisory Committee Unit, 
Office of Technology and Policy Analyses. 


International Trade Administration 


Export Trade Certificate of Review 


ACTION: Notice of Issuance of an 
Amended Export Trade Certificate of 
Review. 


SUMMARY: The Department of 
Commerce has issued an amendment to 
the Export Trade Certificate of Review 
granted to the Northwest Fruit 
Exporters. Notice of issuance ofthe - 
Certificate was published in the Federal 
Register on June 14, 1984 (49 FR 24581). 


FOR FURTHER INFORMATION CONTACT: 
Douglas J. Aller, Director, Office of 
Export Trading Company Affairs, 
International Trade Administration, 
(202) 377-5131. This is not a toll-free 
number. 


SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of - 
1982 (15 U.S.C. 4001-21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing title III are 
found at 15 CFR part 325 (50 FR 1804, 
January 11, 1985). 


The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 305(a) of 
the Act and 15 CFR 325.11(a), any 
person aggrieved by the Secretary's 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 


Description of Amended Certificate 


Export Trade Certificate of Review 
No. 84-00012 was issued to Northwest 
Fruit Exporters on June 11, 1984. Notice 
of issuance of the Certificate was 
published in the Federal Register on 
June 14, 1984 (49 FR 24581). 

Northwest Fruit Exporters has 
amended its Certificate to: 


1. Add the following additional 
companies as “Members” within the 
meaning of Section 325.2(1) of the 
Regulations (15 CFR 325.2(1)): Yakima 
Fruit & Cold Storage, Yakima, WA and 
ee Trading Corp., Wenatchee, 

A. 


2. Delete the following companies as 
“Members:” Muriel Oliver- 
Winterscheid, Mercer Island, WA and 
Mojonnier & Sons, Sunnyside, WA. 


3. Change the address location of the 
“Member” company Amerifresh from 
Yakima, WA to Wenatchee, WA. 


EFFECTIVE DATE: June 23, 1989. 

A copy of the amended Certificate 
will be kept in the International Trade 
Administration's Freedom of 
Information Records Inspection Facility, 
Room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 


Dated: September 20, 1989 
Douglas J. Aller, 
Director, Office of Export Trading Company 
Affairs. 
[FR Doc. 89-22730 Filed 9-25-89; 8:45 am] 
BILLING CODE 3510-DN-M 


COMMISSION ON RAILROAD 
RETIREMENT REFORM 


Meeting 
ACTION: Meeting. 


SUMMARY: The Commission on Railroad 
Retirement Reform (“the Commission”) 
will hold a meeting on Tuesday, October 
10, 1989. The Commission was 
established by section 2101 of the 
Omnibus Budget Reconciliation Act of 
1987, Pub. L. 100-203, enacted December 
22, 1987. 


Date, Time, and Place: October 10, 
1989, 9:30 a.m.-3 p.m., Association of 
American Railroads, 50 F Street NW., 
Washington, DC (4th-Floor Conference 
Center). 


Agenda: The open meeting will 
include the discussion of railroad 
industry employment trends, the review 
of contract work in the railroad industry, 
and railroad retirement benefit analysis. 


FOR ADDITIONAL INFORMATION: 
Contact Maureen Kiser, 202-254-3223, 
Commission on Railroad Retirement 
Reform, 1111 18th Street NW., 
Washington, DC 20036. 


SUPPLEMENTARY INFORMATION: See 
Federal Register, (54 FR 8856), Thursday, 
March 2, 1989. 

Kenneth J. Zoll, 

Executive Director. 

[FR Doc. 89-22749 Filed 9-25-89; 8:45 am] 
BILLING CODE 6820-63-M 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Announcement of a Request for 
Bilateral Consultations With the 
Government of the Union of Soviet 
Socialist Republics on Certain Cotton 
Textile Products 


September 20, 1989. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Notice. 


FOR FURTHER INFORMATION CONTACT: 
Jerome Turtola, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on 
categories on which consultations have 
been requested, call (202) 377-3740. 
SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

On August 31, 1989, the Government 
of the United States requested 
consultations with the Government of 
the Union of Soviet Socialist Republics 
ragarding cotton sheeting in Category 
313, produced or manufactured in the 
Union of Soviet Socialist Republics. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of the Union of Soviet 
Socialist Republics, the Committee for 
the Implementation of Textile 
Agreements may later establish a limit 
for the entry and withdrawal from 
warehouse for consumption of cotton 
sheeting in Category 313, produced or 
manufactured in the Union of Soviet 
Socialist Republics and exported during 
the twelve-month period which began 
on August 31, 1989 and extends through 
August 30, 1990, at a level of 16,659,345 
square meters. 

A summary market statement 
concerning this category follows this 
notice. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 313, or to 
comment on domestic production or 
availability of products included in the 
category, is invited to submit 10 copies 
of such comments or information to 
Auggie D. Tantillo, Chairman, 
Committee for the Implementation of 
Textile Agreements, U.S. Department of 
Commerce, Washington, DC 20230. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
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promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
H3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute “a foreign 
affairs function of the United States.” 

The United States remains committed 
to finding a solution concerning 
Category 313. Should such a solution be 
reached in consultations with the 
Government of the Union of Soviet 
Socialist Republics, further notice will 
be published in the Federal Register. 

A description of the textile and 
appearel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 53 FR 44937, 
published on November 7, 1988). 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Market Statement; Category 313— 
Cotton Sheeting Fabric; Union of Soviet 
Socialist Republics August 1989 


Summary and Conclusions 


United States imports of cotton 
sheeting fabric—Category 313—from the 
Union of Soviet Socialist Republics 
(U.S.S.R.) reached 20,261,470 square 
meters in the year ending June 1989, 31 
percent above the 15,418,589 square 
meters imported a year earlier. During 
the first half of 1989, the U.S.S.R. 
shipped 14,943,469 square meters, two 
and a half times their January to June 
1988 level and 33 percent above their 
total calendar year 1988 level. The 
U.S.S.R. is the largest uncontrolled 
supplier of these fabrics accounting for 
7.3 percent of the total imports during 
the first half 1989. The U.S.S.R. 
accounted for 3.5 percent of total 1987 
imports and 3.9 percent of total 1988 
imports. 

Further, cotton sheeting fabric imports 
from the U.S.S.R. enter the'U.S. market 
on average 44 percent below the value 
of domestically produced cotton 
sheeting fabric and on average 38 


percent below the price of other major 
suppliers of cotton sheeting fabric to the 
United States market. 

The U.S. market for cotton sheeting 
fabric is a price sensitive market where 
price differences result in major shifts in 
producers’ market shares. The sharp and 
substantial increase of cotton sheeting 
fabric imports (category 313) from the 
U.S.S.R. at prices 44 percent below 
domestic prices is causing disruption in 
the U.S. market. 


U.S. Production and Market Share 


U.S. production of cotton sheeting 
fabric declined from 572,111,000 square 
meters in 1987 to 521,003,000 square 
meters in 1988. U.S. production during 
the first quarter 1989 remained flat 
compared to the January-March 1988 
level while imports surged, increasing 54 
percent in the first quarter. As a result, 
the U.S. producers’ share of the cotton 
sheeting fabric market dropped 10 
percentage points, falling from 66 
percent in the first quarter of 1988 to 56 
percent in the first quarter of 1989. 


Imports and Import Penetration 


U.S. imports of cotton sheeting fabric, 
category 313, are surging in 1989. 
Imports for the first half of 1989 are 43 
percent higher than the January-June 
1988 level and 70 percent of the total 
calendar 1988 level. The ratio of imports 
to domestic production increased by 
more than 27 percentage points, rising 
from 51 percent in the first quarter of 
1988 to 78 percent in the first quarter of 
1989. 


Duty-Paid Value and U.S. Producers’ 
Price 

All of category 313 imports from the 
U.S.S.R. during the first half of 1989 
entered under H.T.S. 5208.12.4040, 
woven cotton sheeting fabric weighing 
100 g/m2 to 200 g/m2. These fabrics 
entered the U.S. at duty-paid landed 
values on average 44 percent below U.S. 
producers’ prices for comparable 
fabrics. 


[FR Doc. 89-22652 Filed 9-15-89; 8:45 am] 
BILLING CODE 3510-DR-M 


Announcement of a Request for 
Bilateral Textile Consultations With the 
Government of Panama 


September 20, 1989. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Notice. 

FOR FURTHER INFORMATION CONTACT: 


Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
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Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on 
categories on-which consultations have 
been requested, call (202) 377-3740. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; Section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


On August 30, 1989, the Government 
of the United States requested 
consultations with the Government of 
Panama regarding cotton trousers, 
breeches and shorts in Categories 347/ 
348, produced or manufactured in 
Panama. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of Panama, the Committee 
for the Implementation of Textile 
Agreements may later establish limits 
for the entry and withdrawal from 
warehouse for consumption of cotton 
textile products in Categories 347/348, 
produced or manufactured in Panama 
and exported during the twelve-month 
period which began on August 30, 1989 
and extends through August 29, 1990 at 
a level of 289,472 dozen. 

A summary market statement 
concerning these categories follows this 
notice. - 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 347/348, or 
to comment on domestic production or 
availability of products included in the 
categories, is invited to submit 10 copies 
of such comments or information to 
Auggie D. Tantillo, Chairman, 
Committee for the Implementation of 
Textile Agreements, U.S. Department of 
Commerce, Washington, DC 20230. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
H3100, U.S. Department of Commerce, 
14th and Constitution Avenue NW., 
Washington, DC. 

Further comments may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
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to matters which constitute “a foreign 
affairs function of the United’ States.” 

The United States remains committed 
to finding a solution concerning 
Categories 347/348. Should such a 
solution be reached in consultations 
with the Government of Panama, further 
notice will be published in the Federal 
Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 53 FR 44937, 
published on November 7, 1988). 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Market Statement; Cotton Trousers, 
Slacks and Shorts (Category 347/348); 
Panama, August 1989 


Summary and Conclusions 


U.S. imports of cotton trousers, slacks 
and shorts (Category 347/348) from 
Panama reached 309,187 dozen during 
the year ending June 1989, a 15 percent 
increase over the 267,870 dozen 
imported a year earlier. Cotton trousers, 
slacks and shorts imports from Panama 
were 276,668 dozen in 1988 and 263,400 
in 1987. In the first six months of 1989, 
imports of cotton trousers, slacks and 
shorts (Category 347/348) from Panama 
reached 167,849 dozen, 24 percent above 
the 135,330 dozen imported during the 
same period in 1988. 

The U.S. market for cotton trousers, 
slacks and shorts (Category 347/348) is 
being disrupted by the sharp and 
substantial increase of imports. from 
Panama. 


U.S. Production and Market Share 


U.S. production of cottan trousers, 
slacks and shorts remained relatively 
flat between 1982 and 1986 averaging 
39,701,000 dozen annually. U.S. 
production increased in 1987 reaching 
43,379,000 dozen and then fell in 1988 to 
36,865,000 dozen, 15. percent below the 
1987 level, 7 percent below the 1982-86 
average level and the lowest production 
level in 13 years. Domestic 
manufacturers of cotton trousers, slacks 
and shorts lost market share in every 
year since 1982. Their market share fell. 
from 75 percent in 1982 to 54 percent in 
1988, a drop of 21 percentage points. 


U.S. Imports and Impert Penetration 


U.S. imports of cotton trousers, slacks 
and shorts more than doubled between 
1982 and 1988, increasing from. 
13,233,000 dozen in 1982 to 30,976,000 
dozen in 1988. U.S. imports of Category 


347/348 continue to increase in: 1989, up 
nine percent in the first half of 1989 over 
the January-June 1988 level. The ratio of 
imports to domestic production 
increased two and a half times, rising 
from 33 percent in 1982. to 84 percent in 
1988. 


Duty-Paid Value and U.S. Producers’ 
Price 

Approximately 71 percent of Category 
347/348 imports from Panama during the 
first four months of 1989 entered under 
HTSUSA numbers 6204.62.4055— 
women’s cotton shorts and 
6204.62.4065—¢girl’s cotton shorts. These 
shorts entered the U.S. at landed duty- 
paid values belew U.S. producers’ prices 
for comparable shorts. 


[FR Doc. 89-22651 Filed 9-25-89; 8:45 am] 
BILLING CODE 3510-DR-M- 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Wage Committee; Closed Meetings 


Pursuant to the provisions of section 
10 of Pub. L. 92-463, the Federal 
Advisory Committee Act, notice is 
hereby given that a meeting of the 
Department of Defense Wage 
Committee will be held on Tuesday, 
November 7, 1989; Tuesday, November 
14, 1989; Tuesday, November 21, 1989; 
and Tuesday, November 26, 1989 at 
10:00 a.m. in Room 1£801, The Pentagon, 
Washington, DC. 

The Committee’s primary 
responsibility is to consider and submit 
recommendations to the Assistant 
Secretary of Defense (Force 
Management and Personnel) concerning 
all matters involved in the development 
and authorization of wage schedules for 
federal prevailing rate employees 
pursuant to Pub. L. 92-392. At this 
meeting, the Committee will consider 
wage survey specifications, wage survey 
data, local wage survey committee 
reports and recommendatioris, and wage 
schedules derived therefrom. 

Under the provisions of section 10d) 
of Pub. L. 92-463, meetings may be 
closed to the public when they are 
“concerned with matters listed in 5 
U.S.C. 552b.” Two of the matters so 
listed are those “related solely to the 
internal personnel rules and practices of 
an agency,” (5 U.S.C. 552b(c)(2), and 
those involving “trade secrets and 
commercial or financial information 
obtained from a person and priviledged 
or confidential” (5 U.S.C. 552b(c)(4)). 

Accordingly, the Deputy Assistant 
Secretary. of Defense (Civilian Personnel 
Policy) hereby determines that all 


Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Notices 


portions of the meeting will be closed to 
the public because the: matters. 
considered are related to the internal 
rules. and practices of the Department of 
Defense (5.U.S.C. 552b{c)(2}), and the 
detailed wage data considered from 
officials of private establishments: with a 
guarantee that the data will be held in 
confidence {5 U.S.C. 552b(c){4)). 

However, members of the public who 
may wish te do:so are invited to submit 
material in writing to the chairman 
concerning matters believed to be 
deserving of the Committee’s attention. 

Additienal information concerning 
this meeting may be obtained by writing 
the Chairman, Department of Defense 
Wage Committee, Room 3D264, The 
Pentagon, Washington, DC 20301. 

Dated: September 20, 1989. 
L.M. Bynum, 
Alternate OSD Federal! Register Liaison 
Officer,. Department of Defense: 
[FR Doc. 89-22617 Filed 9-25-89, 8:45 am], 
BILLING CODE 3810-61-M 


Department of the Air Force 


Community College of the Air Force; 
Meeting 


The Community College of the Air 
Force (CCAF) Board of Vistors will hold 
a meeting on Tuesday, November 14, 
1989, at 1 p.m., in Building 836, Maxwell 
Air Force Base, Montgomery, Alabama. 

The purpose of the meeting is to 
review and discuss academic policies 
and issues relative to operation of the 
CCAF. Agenda items include the State 
of the College, Accreditation, Faculty 
Credentials, Policy Changes, and a 
discussion on new degree programs. 

For further information contact Major 
David E. Muhlman, (205) 283-7937, 
Community College of the Air Force, 
Maxwell Air Force Base, Montgomery, 
Alabama 36112-6655. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 89-22636 Filed 9-25-89; 8:45 am] 
BILLING CODE 3910-01-M 


Department of the Navy 


Naval Research Advisory Committee; 
Meeting: 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is given that the 
Naval Research Advisory Committee 
Panel on Tactical Defense Suppression 
in the Year 2000 will meet om October 
12-13, 1989, at the facilities: of the Office 
of the Chief of Naval Research, 800 
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North Quincy Street, Arlington, Virginia. 
Sessions of the meeting will commence 
at 8:30 a.m. and terminate at 4:30 p.m. 
All sessions of the meeting will be 
closed to the public. The purpose of the 
meeting is to elicit advice from the panel 
concerning naval aviation's ability to 
conduct lethal defense suppression 
missions in the year 2000. The agenda 
will be comprised of executive sessions 
focused on report writing, and will 
include discussions on current and 
projected capabilities and requirements 
related to the various warfare areas. 
These discussions will contain classified 
information that is specifically 
authorized under criteria established by 
Executive order to be kept secret in the 
interest of national defense and is in 
fact properly classified pursuant to such 
Executive order. The classified and non- 
classified matters to be discussed are so 
inextricably intertwined as to preclude 
opening any portion of the meeting. 
Accordingly, the Secretary of the Navy 
has determined in writing that the public 
interest requires that all sessions of the 
meeting be closed to the public because 
they will be concerned with matters 
listed in section 552b(c)(1) of title 5, 
United States Code. 

For further information concerning 
this meeting contact: Commander L.W. 


Cogen Energy Technology, Inc., Shaker Heights, OH.... 


Amendments to the FUA on May 21, 
1987, (Pub. L. 100-42) altered the general 
prohibitions to include only new electric 
base load powerplants and to provide 
for the self certification procedure. 

Copies of this modification may be 
reviewed in the Office of Fuels 
Programs, Fossil Energy, Room 3F-056, 
FE-52, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, phone number 
(202) 586-6769. 

Issued in Washington, DC on September 20, 
1989. 

Constance L. Buckley, 


Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 
[FR Doc. 89-22727 Filed 9-25-89; 8:45 am] 


BILLING CODE 6450-01-M 


Snyder, U.S. Navy, Office of Naval 
Research, 800 North Quincy Street, 
Arlington, VA 22217-5000, Telephone 
Number: (202) 696-4488. 

Dated: September 20, 1989. 
Sandra M. Kay, 
Department of the Navy, Alternate Federal 
Register Liaison Officer. 
[FR Doc. 89-22656 Filed 9-25-89; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF ENERGY 


Office of Fossil Energy 


[Docket No. FE C&E 89-20; Certificate 
Notice—46] 


Filing Modification To Certification of 
Compliance: Coal Capability of New 
Electric Powerplant Pursuant to 
Provisions of the Powerplant and 
Industrial Fuel Use Act, as Amended 


AGENCY: Office of Fossil Energy, DOE. 
ACTION: Notice of Filing. 


SUMMARY: Title II of the Powerplant and 


Industrial Fuel Use Act of 1978, as 
amended, (“FUA” or “the Act”) (42 
U.S.C. 8301 et seg.) provides that no new 
electric powerplant may be constructed 
or operated as a base load powerplant 


Energy Information Administration 


Agency Information Collections Under 
Review by the Office of Management 
and Budget 


AGENCY: Energy Information 
Administration, DOE. 


ACTION: Notice of requests submitted for 
review by the Office of Management 
and Budget. 


SUMMARY: The Energy Information 
Administration (EIA) has submitted the 
energy information collection(s) listed at 
the end of this notice to the Office of 
Management and Budget {OMB) for 
review under provision of the 
Paperwork Reduction Act (Pub. L. 96- 
511, 44 U.S.C. 3501 et seq.). 

The listing does not include 
information collection requirements 
contained in new or revised regulations 
which are to be submitted under section 
3504(h) of the Paperwork Reduction Act, 
nor management and procurement 
assistance requirements collected by the 
Department of Energy (DOE). 
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without the capability to use coal or 
another alternate fuel as a primary 
energy source (section 201(a), 42 U.S.C. 
8311 (a), Supp. v. 1987). In order to meet 
the requirement of coal capability, the 
owner or operator of any new electric 
powerplant to be operated as a base 
load powerplant proposing to use 
natural gas or petroleum as its primary 
energy source may certify, pursuant to 
section 201(d), to the Secretary of 
Energy prior to construction, or prior to 
operation as a base load powerplant, 
that such powerplant has the capability 
to use coal or another alternate fuel. 
Such certification establishes 
compliance with section 201(a) as of the 
date it is filed with the Secretary. The 
Secretary is required to publish in the 
Federal Register a notice reciting that 
the certification has been filed. One 
owner and operator that previously filed 
a self-certification for its new base load 
powerplant has filed a modification to 
that certification. 

Further information is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

SUPPLEMENTARY INFORMATION: The 
following company filed a modification 
to its self-certification request published 
in the Federal Register (53 FR 1936), on 
January 25, 1988. 


Castleton-on-Hudson, NY. 


Each entry contains the following 
information: (1) The sponsor of the 
collection (the DOE component or 
Federal Energy Regulatory Commission 
(FERC)); (2) Collection number(s); (3) 
Current OMB docket number (if 
applicable); (4) Collection title; (5) Type 
of request, e.g., new, revision, or 
extension; (6) Frequency of collection; 
(7) Response obligation, i.e., mandatory, 
voluntary, or required to obtain or retain 
benefit; (8) Affected public; (9) An 
estimate of the number of respondents 
per report period; (10) An estimate of the 
number of responses annually; (11) An 
estimate of the average hours per 
response; (12) The estimated total 
annual respondent burden; and (13) A 
brief abstract describing the proposed 
collection and the respondents. 


DATES: Comments must be filed within 
30 days of publication of this notice. If 
you anticipate that you will be 
submitting comments, but find it difficult 
to do so within the period of time 
allowed by this notice, you should 
advise the OMB DOE Desk Officer listed 
below of your intention to do so as soon 





as possible. The Desk Officer may be 
telephoned at (202) 395-3084. (Also, 
please notify the EIA contact listed 
below.} 


ADDRESS: Address comments to the 
Department of Energy. Desk Officer, 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 726 Jackson Place NW., 
Washington, DC 20503. (Comments 
should also be addressed to. the Office 
of Statistical Standards at the address 
below.) 


FOR FURTHER INFORMATION AND COPIES 
OF RELEVANT MATERIALS CONTACT: 

Jay Casselberry, Office of Statistical 
Standards (EI-70}, Energy Information. 
Administration, M.S. 1H-023, 1000 
Independence Avenue SW., 
Washington, DC 20585. Mr. Casselberry 
may be telephoned at (202) 586-2171. 
SUPPLEMENTARY INFORMATION: The 
energy information collection submitted 
to OMB for review was: 

1. Energy Information. Administration. 

2. EIA-867. 

3. N/A. 

4, Annual Nonutility Power Producer 
Report. 

5. New. 

6. Annually. 

7. Mandatory. 

8. State or local governments, Farms, 
Businesses or other for profit, Non-profit 
institutions, and Small businesses or 
organizations. 

9. 2,319 respondents. 

10. 2,319 responses annually. 

11. Fhe estimated average hours per 
response for each of the respondents is 
2.7 burden hours. 

12. The estimated total reperting hours 
are 6,249. 

13. ELA-867 is required annually from 
nonutility power producers who own or 
plan on installing electric generation 
equipment with a total capacity of 5 
megawatts or more at an existing or 
proposed site. A portion of the form is 
required of facilities between 1 and 5 
megawatts. The data will be used to 
augment existing electric utility data, 
and our electric power forecasts and 
analyses. 

Statutory authority: Sec. 5(a), 5(b), 13(b), 
and 52, Pub. L. No. 93-275, Federal Energy 
Administration Act of 1974, as amended, 15 
U.S.C. § 764{a), 764{b), 772(b}, and 790a. 

Issued in Washington, DC, September 20, 
1989. 

Yvonne M. Bishop, 

Director, Statistical Standards, Energy 
Information Administration. 

[FR. Doc. 898-22728 Filed 9-25-89; 8:45 am} 
BILLING CODE 6950-01-M 


Federat Energy Regulatory 
Commission 


[Docket Nos. ES89-36-000, et af] 


MDU Resources Group, Inc., et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate filings 


September 18, 1989. 


Take notice that the following filings 
have been made with the Commission: 


1. MDU Resources, Inc 
[Docket No. ES89-36-000} 


Take notice that on September 14, 
1989, MDU' Resources Group, Inc. 
(“Applicant”), filed an application with 
the Federal Energy Regulatory 
Commission (“Commission”), pursuant 
to section 204 of the Federal Power Act, 
seeking authorization (a) exempting the 
Applicant from the competitive bidding 
requirements of the Act and (b) to issue 
up to $25 million of promissory notes 
due no later than December 31, 1992. 

Camment date: October 16, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Idaho Power Company 


[Docket No. ER89-654-000} 

Take notice that on September 15, 
1989, Idaho Power Company (Idaho) 
tendered for filing an Agreement for 
Supply of Power and Energy executed 
on February 23, 1989 between Sierra 
Pacific Power Company and Idaho. The 
term of the Agreement is from 
November 1, 1989 to May 31, 1999. Idaho 
requests an effective date of November 
1, 1989. for the Agreement. 

Comment date: October 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Fitchburg Gas and Electric Light 
Company 


[Docket No. ER89-650-000] 


Take notice that on September 6, 1989, 
Fitchburg Gas and ELectric Light 
Company (Fitchburg) tendered for filing 
the following service agreements: 

1. Agreement with Central Vermont 
Public Service Corporation for service 
from November 1, 1986 through April 30, 
1987; 

2. Service agreements with UNITIL 
Power Corp. for service for the months. 
of June, July, August, September, and 
October, 1987; and 

3. Agreement with New England 
Power Company for service from March 
1, 1988 through April 30, 1988. 

Comment date: October 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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4. Canal Electric Company 
[Docket No. ER89-491-000] 

Take notice that on September 7, 1989, 
Canal ELectric Company (Canal). 
tendered for filing its compliance filing 
pursuant to the Commission's order 
issued August 8, 1989. 

Comment date: October 3, 1989, in 
accordance with SFANDARD Paragraph 
E at the end of this notice. 


5. PacifiCorp, Doing Business as. Pacific 
Power & Light and Utah Power & Light 


[Docket No. ER89-535-000} 

Take notice that PacifiCorp, doing 
business as Pacific Power & Light and 
Utah Power & Light (Company) on 
September 11, 1989, tendered for filing, 
Revision No. 2 to exhibit B of Contract 
No. DE-MS79-83BP90909. {Two-Way 
O&M Agreement) between the Company 
and the Bonneville Power 
Administration (Bonneville), the 
Company's Rate Schedule FERC No. 239. 
Exhibit B specifies equipment owned by 
Bonneville that is operated and 
maintained by the Company at 
Bonneville’s expense (O&M Services) 
and sets forth the annual charges for 
such O&M Services. 

The Company requests waiver of the 
Commission's Notice requirements to 
permit Revision No. 2 to Exhibit B to 
become effective July 1, 1988, this date 
being the date on which service 
commenced. 

Copies of this filing were supplied to 
the Public Utility Commission of Oregon 
and Bonneville. 

Comment date: October 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Tuscon Electric Pawer Company 


[Docket No. ER89-599-000} 


Take notice that on September 15, 
1989, Tucson Electric Power Company 
(Tuscon) tendered for filing as an 
amendment to its original filing on 
August 8, 1989, revised page A(2) to 
Service Schedule A to an agreement 
entitled “Interchange Agreement 
between Tucson Electric Power 
Company and City of Burbank; 
Interchange Agreement between Tucson 
Electric Power Company and City of 
Glendale, and Interchange Agreement 
No. 13, 813 between Tucson Electric 
Power Company and City of Pasadena,” 
(hereinafter the “Agreement”). The 
primary purpose of the Agreement is to 
establish the terms and conditions for 
the sale or exchange of economy energy 
between the parties, but the Agreement 
contemplates that the parties will 
formulate service schedules from time to 
time to provide for specific services. The 
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primary purpose of this amendment to 
the August 8, 1989 filing is to file revised 
certain pricing information for the 
economy energy interchange between 
the parties, as provided in Service 
Schedule A entitled “Economy Energy 
Interchange.” 

Tucson again requests an effective 
date of June 22, 1989, and therefore 
requests waiver of the Commission's 
notice requirements. 

Tucson states that copies of this filing 
were served upon the City of Burbank, 
City of Glendale, and City of Pasadena. 

Comment date: October 3, 1989, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Northeast Utilities Companies 


[Docket No. ER89-653-000] 

Take notice that on September 13, 
1989, Northeast Utilities Service 
Company (NUSCO), as agent for the 
Connecticut Light and Power Company 
and Western Massachusetts Electric 
Company (collectively referred to as the 
“NU Companies”), tendered for filing a 
proposed rate schedule with respect to 
Transmission Service Agreements 
(“Agreements”), between the NU 
Companies and Montaup Electric 
Company (“Montaup”), between the NU 
Companies and Montaup Electric 
Company (“Montaup”), dated February 
4, 1989, Newport Electric Corporation 
(“Newport”), dated April 1, 1989, Boston 
Edison Company (“BECO”), dated April 
1, 1989 an dApril 15, 1989, respectively, 
and Littleton Electric Light and Water 
Department (“Littleton”), dated May 1, 
1989. 

NUSCO States that these 
Agreeements provide service to 
Montaup, Newport, BECO, and Littleton 
for the non-firm transmission across the 
Northeast Utilities system of their 
purchases/exchanges of electric system 
capacity and associated energy from 
other utilities within New England. 

NUSCO requests that the Commission 
waive its standard notice and filing 
requirements to the extent necessary to 
permit the rate schedules to become 
effective as of the dates of the 
Agreements referenced above. 

NUSCO states that copies of the 
appropriate rate schedules have been 
mailed to Montaup, Newport, BECO and 
Littleton. 

Comment date: October 3, 1989, in 
accordance with Standard Paragraph E 
end of this notice. 


Standard Paragraph: 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 


DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22620 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. QF89-338-000] 


St. Anthony Medical Center; 
Application for Commission 
Certification of Qualifying Status of a 
Cogeneration Facility 


September 15, 1989. 

On September 5, 1989, St. Anthony 
Medical Center (Applicant), of Main and 
Franciscan Drive, Crown Point, Indiana 
46307, submitted for filing-an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located at the St. 
Anthony Medical Center at Main and 
Franciscan Drive, Crown Point, Indiana. 
The facility will consist of one natural 
gas fired combustion turbine generator, 
one supplementary fired heat recovery 
steam generator (HRSG) and one 
condensing steam turbine generator. 
Thermal energy recovered from the 
facility will be utilized in the medical 
center, primarily for space heating, 
sterilization and laundering. The 
primary energy source will be natural 
gas. The maximum net electric power 
production capacity of the facility will 
be 2.784 MW. Construction of the 
facility is expected to begin in 
November 1989. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 


ee. 


this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22666 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP89-2035-000, et al.) 


Meridian Oil Gathering Inc., et al.; 
Natural Gas Certificate Filings 


September 18, 1989. 
Take notice that the following filings 
have been made with the Commission: 


1. Meridian Oil Gathering Inc. 


[Docket No. CP89-2035-000] 


Take notice that on August 30, 1989, 
Meridian Oil Gathering Inc. (Meridian), 
2919 Allen Parkway, Houston, Texas 
77210, filed in Docket No. CP89-2035-000 
a petition under Rule 207 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.207) for a 
declaratory order that its existing 
gathering facilities and the proposed 
expansion thereto are exempt from the 
Commission's jurisdiction pursuant to 
Section 1(b) of the Natural Gas Act 
(NGA). Meridian states that it is an 
indirect subsidiary of Meridian Oil 
Holding Inc., a major oil and natural gas 
company engaged in the exploration, 
production, and sale of oil and natural 
gas. Meridian states that it is also an 
affiliate of E] Paso Natural Gas 
Company (El Paso), a regulated 
interstate pipeline, and of Meridian Oil 
Hydrocarbons Inc., an intrastate 
pipeline. 

Meridian states that it performs a 
gathering and treating service for coal 
seam gas produced in the San Juan 
Basin of New Mexico. Meridian states 
that approximately 350-400 coal seam 
gas wells were drilled in the San Juan 
Basin in 1988, and an equal or greater 
number are protected for 1989. As such, 
Meridian states that it will expand its 
existing gathering system to 
accommodate this increased need. 
However, Meridian seeks confirmation 
from the Commission in this proceeding 
that its facilities are exempt from NGA 
jurisdiction. 

According to Meridian, the gas it 
presently gathers in the San Juan Basin 
is moved to the Val Verde treating plant 





for eventual delivery te El Paso for 
transportation to market. Meridian adds 
that it acts only as a gatherer and 
treater; it neither buys nor sells gas. The 
gas Meridian presently gathers and 
treats is from wells that are owned or 
operated by affiliates of Meridian and 
other producers. 

The expanded system will, according 
to Meridian, gather coal seam gas, the 
majority of which has a high carbon 
dioxide content which exceeds the 
quality standards of El Paso and other 
potentially available gatherers and 
pipelines. Meridian states that this 
content ranges from about 4-13.5 
percent and currently averages about 
10.5-11.5 percent at the Val Verde Plant. 
Meridian states that El Paso’s quality 
standards allow for no more than about 
1-2 percent carbon dioxide. Thus, 
Meridian states that this gas must be 
treated before it can be introduced into 
a pipeline for transportation to market. 

Meridian states that its existing 
gathering facilities consist of one main 
gathering line ‘Line MA) and related 
lateral facilities and: well tie-ins. A 
portion of Line MA was, according to 
Meridian, owned and operated by El 
Paso as a non-jurisdictional, 


It is estimated that there will be 
approximately 120 aggregate miles of 
laterals interconnected with the Lines 
MB-MD, plus approximately 160 
collective miles of well connections 
leading to in excess of 500 coal seam gas 
wells. 

Meridian states that it will make its 
expanded system available to all 
interested shippers on a first come, first 
served basis. Further, no preference will 
be given to any shipper, affiliated or 
unaffiliated, with respect either to 
access to the system or to the rate 
charged for Meridian’s services. It is 
stated that the rate charged will be 
negotiated with individual shippers, 
considering that coal seam gas 
producers have other options to get their 
gas to market. For example, producers 
could deliver their gas to another system 
by either removing the carbon dioxide at 


1 It is stated that 12 coal seam wells:are 
connected directly te Line MA, while the remaining 
wells are joined by 20 miles of 4-12.inch diameter 


uncertificated gathering facility. 
Meridian states that Line MA and the 
appurtenant facilities were sold to it by 
E] Paso effective September 1988. 

Meridian states that Line MA collects 
coal seam gas from forty-seven well 
connections,? moves about 130 MMcf 
per day (MMcfd) to the Val Verde Plant 
for treating, and then delivers 
approximately 110 MMcfd to El Paso for 
transportation. Meridian charges all 
shippers a negotiated rate for its 
gathering, compressing, or treating 
service, depending on the level of 
services required by a shipper and 
pursuant to agreements negotiated with 
each shipper. At the present time, 
Meridian indicated that all shipper 
requests for gathering service that are 
covered by an executed agreement are 
being accommodated, since the capacity 
of Line MA exceed the existing 

The Line MA facilities are, according 
to Meridian, located behind the Val 
Verde treating plant, which is connected 
to El Paso’s pipeline system. Meridian 
states that the Val Verde plant is owned! 
and operated by a company not 
affiliated with Meridian; however, 


Meridian leases the plant with an option. 


to purchase. Thus, Meridian states it 


the wellhead or by constructing their 
own treating plant and delivery system. 
Once completed, Meridian states that 
the expanded system will connect to 
over 500 coal seam gas wells and make 
possible the delivery to the nation’s gas 
markets of up to 500-600 MMcfd of new 
gas supply over the course of the next 
twenty years. Meridian states that a 
declaratory order confirming the exempt 
status of its expanded system under the 
NGA will facilitate and expedite 
completion of this system. Meridian 
further states that its expanded system 
will only perform a gathering function, 
as illustrated by its network-like 
geographic configuration, the situs of 
wells all along the component gathering 
lines, and the location of the entire 


system behind a treating plant. Meridian 


further avers that the physical 
dimensions, operating pressure, and 


laterals that intersect with Line MA. Line MA 
consists of approximately 31 miles of 16.inch 
diameter pipe, with two compressor sites. Meridian 


(res) 


2 The lower pressure is upstream. of proposed compressors and the higher pressure is downstream of those compressors. 
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may become the plant owner in the near 
future. The Val Verde Plant now has a 
design capacity of approximately 175 
MMcfd, but it is stated that the plant 
capability cam be expanded to 
accommodate additional volumes, if the 
commitment from shippers warrant. 

Meridian plans to expand its existing 
gathering facilities in order to 
accommodate the increasing preduction 
and deliverability of coa} seam gas in 
the surrounding area. Due to its high 
carbon dioxide content, it is stated that 
such gas cannot be introduced into other 
existing gathering systems located in 
this part of the Sam Juan Basin unless it 
has been treated or other arrangements 
have been made. Consequently, 
Meridian avers that its separate 
expanded gathering and treating system 
is necessary to move these significant 
new quantities of additional gas to 
market. 

The expanded Meridian facilities will 
consist, it is stated, of several larger 
connecting lines similar to Line MA, and 
numerous laterals and well tie-ins. At 
the present time, Meridian plans to 
develop three additional lines, Lines 
MB, MC, and MD, under the following 
specifications: 


ss a 325 


design capacity of the expanded system 
are consistent with the performance of @ 
gathering function. Therefore, Meridian 
asserts that no regulatory purpose 
would be served by the Commission's 
asserting jurisdiction. 

Comment date: October 10, 1989, in 
aceordance with the first subpargraph of 
Standard Paragraph F at the end of this 
notice. 


2. National Fuel Gas Supply Corporatien 
[Docket No. CP89-2076-000} 


Take notice that on September 11, 
1989, National Fuel Gas Supply 
Corporation (National Fuel}, Ten 
Lafayette Square, Buffalo, New York 
14203, filed in Docket No. CP89-2076-000 
an application pursuant to sections 7{c} 
and 7(b) of the Natural Gas Act and Part 
157 of the Commission's Regulations 


also states that there are approximately 10 miles of 
well tie-ins 4~8 inches in diameter. It is indicated 
that the laterals and the well tie-ins are owned’ and 
operated by Meridian as part of the Line MA 
gathering system. 
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under the Natu-al Gas Act (18 CFR 157) 
to constract and operate facilities, and 
abandon facilities, all as more fully set 
forth in the application, which is on file 
with the Commission and open to public 
inspection. 

National Fuel proposes to replace a 
6.4 mile segment of its Line “K" with 9.0 
miles of 20-inch coated steel line located 
in Erie County, New York, with the new 
facility to be designated as Line X~M4. 
National Fuel also proposes to construct 
an additional regulator and metering 
station on the north side of Genessee 
Road which would enable National Fuel 
to supply gas to its Line “T” directly 
from the new Line X-M4. National Fuel 
also proposes to abandon and remove 
one district regulator station on Line K 
on the Town of Eden, New York. 

It is indicated that Line K is a main 
line of National Fuel’s system and 
carries gas from various interstates 
sources in Pennsylvania to the New 
York market and delivers gas for storage 
at the Zoar Compressor Station. 
National Fuel states that this 
replacement project would allow for the 
total abandonment of 14.8 miles of Line 
K, a bare pipeline installed in 1910. It is 
also indicated that the replacement 
pipeline would be laid parallel to 
existing pipeline, which would be 
removed where practical or abandoned 
in place. 

National Fuel estimates the cost of the 
project at $4,762,533, which would be 
financed with internally generated funds 
and/or interim short-term bank loans. 

Comment date: October 10, 1989, in. 
accordance with Standard Paragraph F 
at the end of the notice. 


3. Williston Basin Interstate Pipeline 
Company 
[Docket No. CP89-2084-000] 

Take notice that on September 12, 
1989, Williston Basin Interstate Pipeline 
Company (Williston Basin), Suite 200, 
304 East Rosser Avenue, Bismarck, 
North Dakota 58501, filed in Docket No. 
CP89-2084-000, a request pursuant to 
§§ 157.205 and 157.216(b) (18 CFR 
157.205 and 157.216(b)} of the - 
Commission's Regulations under the 
Natural Gas Act for permission to 
abandon five sales taps and related 
facilities in Big Horn County, Montana, 
that were used to serve Montana- 
Dakota Utilities Company (Montana- 
Dakota} a Division of MDU Resources 
Group, Inc., under Williston Basin's 
blanket certificate issued February 13, 
1985, in Docket No. CP82-487~000, et. ai., 
all as more fully set forth in the 
application which is on file with the 
. Commission and open to public 
inspection. 


Williston Basin proposes to abandon 
the following five sales taps and related 
facilities all located in the West Hardin 
Field located in Big Horn County, 
Montana: 

(1) interstate Bakeries Tap, Lot 6, 
Section 22, TiS, R33E. 

{2} Steven Kern Tap, Lot 6, Section 22, 
T1S, R33E. 

(3) Clarence Bowers Tap, SE % of 
Section 21, TiS, R33E. 

(4) Gordon DeVore Tap, Lot 6, Section 
22, TiS, R33E. 

(5) Field Group Measuring Station, 
NW % of Section 22, T1S, R33E. 

Williston Basin states that gas 
production has declined to such an 
extent that it is no longer economical to 
operate the field. Williston Basin states 
that the above gathering lines from 
which these customers were served are 
to be retired and that Montana-Dakota 
has stated that its retail customers will 
be served through extensions of 
Montana-Dakota’s distribution system. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Mid Louisiana Gas Company 
[Docket No. CP89-2090-000} 

Take notice that on September 13, 
1989, Mid Louisiana Gas Company {Mid 
Louisiana), Five Post Oak Park, Suite 
800, Houston, Texas 77027, filed in 
Docket No. CP89-2090-000 a request 
pursuant to § § 157.205 and 284.223{b) of 
the Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on an interruptible 
basis for NGC Transportation, Inc. 
(NGC) under its blanket certificate 
issued in Docket No. CP86-214-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Mid Louisiana states that it proposes 
to transport natural gas for NGC 
between receipt points in offshore 
Louisiana and delivery points in 
Louisiana and offshore Louisiana. 

Mid Louisiana further states that the 
maximum daily, average daily and 
annual quantities that it would transport 
for NGC would be 100,000 MMBtu 
equivalent of natural gas, 100,000 
MMBtu equivalent of natural gas and 
36,500,000 MMBtu equivalent of natural 
gas, respectively. 

Mid Louisiana indicates that in a filing 
made with the Commission on August 
29, 1989, it reported in Docket No. ST69- 
4579 that transportation service for NGC 
had begun on August 10, 1989 under the 
120-day automatic authorization 
provisions of § 284.223(a). 


Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. El Pase Natural Gas Company 
[Docket No. CP89-2078-000] 


Take notice that on September 12, 
1989, El Paso Natural Gas Company (El 
Paso}, P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP89-2078-000 
a request pursuant to sections 157.205 
and 157.216 of the Commission's 
Regulations for authorization to 
abandon the Northeast Hogback fuel 
meter station (meter station), under E] 
Paso's blanket certificate issued in 
Docket No. CP82-435-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

It is stated that the meter station is 
located at milepost 7.4 on El Paso's 
Aneth Plant to San Juan River Plant line. 
E] Paso indicates that this line 
transports gas not of pipeline quality 
from the Aneth Field processing plant to 
El Paso’s San Juan River Field 
processing plant and is then delivered 
into El Paso’s mainline transmission 
facilities. 

El Paso states that the meter station 
was authorized, among other things, in 
Docket No. CP69-22. It is stated that El 
Paso constructed the meter station at 
the request of Clinton Oil Company 
(Clinton) ! to provide fuel gas for the 
operation of Clinton’s production 
facilities operating in the Northeast 
Hogback unit in San Juan County, New 
Mexico. it is indicated that in 1986, 
Energy Reserves began using electrical 
power to operate its production facilities 
in the Northeast Hogback unit and since 
that time, El Paso has not been 
requested to deliver gas at the meter 
station. El Paso states that in a letter 
agreement dated March 1, 1989, El Paso 
and BHP have agreed to abandon the 
meter station. 

El Paso proposes to abandon and 
salvage the facilities which consist of 
one 2% inch O.D. meter run, with 
appurtenances, located in the SW/4 of 
Section 6, Township 30 North, Range 15 
West, San Juan County, New Mexico. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


1 Tt is indicated that Clinton is predecessor-in- 
interest to Energy Reserves Group Inc. (Energy 
Reserves). It is further indicated that subsequently. 
BHP Petroleum (Americas) Inc. {BHP} succeeded to 
the interest of Energy Reserves. 
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6. Mid Louisiana Gas Company 
[Docket No. CP#9-2084-000} 

Take notice that on September 13. 
1989, Mid Louisiana Gas Company (Mid 
Louisiana). Five Post Oak Park. Suite 
800, Houston. Texas 77027, filed in 
Docket No. CP89-2089-000 a request 
pursuant to § § 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
284.223) for authorization to perform an 
interruptible transportation service for 
Shell Gas Trading Company (Shell), 
under Mid Louisiana's blanket 
certificate issued in Docket No. CP86- 
214-000, pursuant to section 7(c) of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Mid Louisiana states that pursuant to 
a service agreement dated August 1, 
1989, it proposes to receive up to 25,000 
million Btu per day at a specified point 
located in Block 18, Eugene Island Area, 
Offshore Louisiana, and redeliver the 
gas at a specified point located in Block 
34, Eugene Island Area, Offshore 
Louisiana. Mid Louisiana estimates that 
the peak day and average day volumes 
would be 25,000 million Btu and that the 
annual volumes would be 9,125,000 
million Btu. It is stated that on August 1, 
1989, Mid Louisiana initiated a 120-day 
transportation service for Shell under 
§ 284.223(a) as reported in Docket No. 
ST89-4578-000. 

Mid Louisiana further states that no 
facilities need be constructed to 
_ implement the service. Mid Louisiana 
states that the service would continue 
for a primary term of one year, and 
would continue on a month-to-month 
basis thereafter. Mid Louisiana proposes 
to charge the rates and abide by the 
terms and conditions of its Rate 
Schedule IT-1. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. Trunkline Gas Company 


[Docket No. CP89-2095-000] 

Take notice that on September 14, 
1989, Trunkline Gas Company 
(Trunkline), P.O. Box 1642, Houston, 
Texas, 77001, filed in Docket No. CP89- 
2095-000 an application pursuant to 
section 7(b) of the Natural Gas Act for 
permission and approval to partially 
abandon sales service to Consumers 
Power Company (Consumers Power), an 
existing jurisdictional sales customer, all 
as more fully set forth in the application 
which is on file with the Commission 
and open for public inspection. 

Trunkline states that it has entered 
into a new service agreement pursuant 


to Rate Schedule P-2 with Consumers 
Power dated September 1, 1989 
Trunkline further states that the new 
agreement provides for a firm daily 
contract demand of 360,000 Mcf of 
naiural gas for the period November 1, 
1989, through October 31, 1990, with the 
daily contract demand being reduced to 
325,000 Mcf of natural gas for the period 
November 1, 1990, through October 31, 
1997, the end of the contract's primary 
term. Trunkline now requests 
Commission authorization to partially 
abandon such jurisdictional service to 
the 360,000 Mcf per day level to be 
effective November 1, 1989, to coincide 
with the effective date of the service 
agreement. Trunkline further requests an 
effective date for abandonment to the 
325,000 Mcf per day level of November 
1, 1990. 

Trunkline further states that 
Consumers Power has requested a 
conversion of 40,000 Mcf of natural gas 
per day of their pre-existing sales 
contract demand into firm 
transportation service pursuant to Order 
No. 500 and § 284.10 of the 
Commission's Regulations. 

Comment date: September 28, 1989, in 
accordance with Standard Paragraph F 
at the end of this notice. 


8. El Paso Natural Gas Company 


[Docket No. CP89-2086-000} 


Take notice that on September 13, 
1989, E] Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas, 
79978, filed in Docket No. CP89-2086-000 
a request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to add a new delivery 
point to Southwest Gas Corporation 
(Southwest), an existing customer, under 
E] Paso's blanket certificate issued in 
Docket No. CP82-435-000 pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

E] Paso proposes to construct and 
operate one tap on its 8%-inch San 
Manuel Crossover Line in Pinal County, 
Arizona to deliver gas to Southwest for 
resale to the Sun Space Ranch facility. 
E] Paso states the gas would be used for 
cogeneration purposes with maximum 
daily and annual volumes of 600 Mcf 
and 171,600 Mcf respectively. 

E] Paso asserts that the volumes of 
natural gas to be delivered at the 
proposed sales meter station are within 
the certificated entitlements of 
Southwest and that the additional tap 
will have no significant impact on El 
Paso's peak day and annual deliveries. 
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Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


9. Florida Gas Transmission Company 


[Docket No, CP89-2097-000] 

Take notice that on September 14, 
1989, Florida Gas Transmission 
Company (FGT), 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188, 
filed in Docket No. CP89-2097-000 a 
request pursuant to section 157.205 of 
the Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for PSI, Inc. (PSI), 
a marketer, under the blanket certificate 
issued by the Commission's Order No. 
509, pursuant to section 7 of the Natural 
Gas Act, corresponding to the rates, 
terms and conditions filed in Docket No. 
RP89-77-000, all as more fully set forth 
in the request that is on file with the 
Commission and open to public 
inspection. 

FGT states that pursuant to a 
transportation agreement (contract 
number 3235) dated July 27, 1989, under 
its Rate Schedule ITS-OCS, it proposes 
to transport up to 37,000 MMBtu per day 
equivalent of natural gas for PSI. FGT 
states that it would transport the gas 
from receipt points located offshore 
Texas and would deliver the gas at a 
point described as the MOPS-Tivoli 
delivery point in Refugio County, Texas. 

FGT advises that service under 
Section 284.223(a) commenced July 27, 
1989, as reported in Docket No. ST89- 
4558-000 (filed August 25, 1989). FGT 
futher advises that it would transport 
27,750 MMBtu on an average day and 
13,505,000 MMBtu annually. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


10. Florida Gas Transmission Company 


[Docket No. CP89-2098-000} 

Take notice that on September 14, 
1989, Florida Gas Transmission 
Company (FGT), 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188, 
filed in Docket No. CP89-2098-000 a 
request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for PSI, Inc. (PSI), 
a marketer, under the blanket certificate 
issued by the Commission’s Order No. 
509, pursuant to section 7 of the Natural 
Gas Act, corresponding to the rates, 
terms and conditions filed in Docket No. 
RP89-77-000, all as more fully set forth 
in the request that is on file with the 
Commission and open to public 
inspection. 
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FGT states that pursuant to a 
transportation agreement (contract 
number 3233) dated july 27, 1989, under 
its Rate Schedule ITS-OCS, it proposes 
to transport up to 37,000 MMBtu per day- 
equivalent of natural gas for PSI. FGT 
states that it would transport the gas 
from receipt points located offshore 
Texas and would deliver the gas at a 
point described as the MOPS-Tivoli 
delivery point in Refugio County, Texas. 

FGT advises that service under 
§ 284.223(a) commenced July 27, 1989, as 
reported in Docket No. ST89-4560-000 
(filed August 25, 1989). FGT further 
advises that it would transport 27,750 
MMBtu on an average day and 
13,505,000 MMBtu annually. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


11. Florida Gas Transmission Company 


[Docket No. CP89-2099-000] 


Take notice that on September 14, 
1989, Florida Gas Transmission 
Company {FGT}, 1400 Smith Street, P.O. 
Box 1188, Houston, Texas 77251-1188, 
filed in Docket No. CP89-2099-000 a 
request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to provide an interruptible 
transportation service for PSI, Inc. (PSI), 
a marketer, under the blanket certificate 
issued by the Commission's Order No. 
509, pursuant to section 7 of the Natural 
Gas Act, corresponding to the rates, 
terms and conditions filed in Docket No. 
RP89-77-000, ail as more fully set forth 
in the request that is on file with the 
Commission and open to public 
inspection. 

FGT states that pursuant to a 
transportation agreement (contract 
number 3234) dated July 27, 1989, under 
its Rate Schedule [TS-OCS, it proposes 
to transport up to 37,000 MMBtu per day 
equivalent of natural gas for PSI. FGT 
states that it would transport the gas 
from receipt points located offshore 
Texas and would deliver the gas ata 
point described as the MOPS-Tivoili 
delivery point in Refugio County, Texas. 

FGT advises that service under 
§ 284.223(a) commenced July 27, 1989, as 
reported in Docket No. ST89-4560-000 
(filed August 25, 1989). FGT further 
advises that it would transport 27,750 
MMBiu on an average day and 
13,505,000 MMBtu annually. 

Comment date: November 2, 1989, in 
accordance with Standard Paragraph G 
at the end of this notice. 


12. Kentucky West Virginia Gas 
Company 
[Docket No. CP89-2092-000] 


Take notice that on September 13, 
1989, Kentucky West Virginia Gas 
Compnay (“Kentucky West”) filed 
pursuant to sections 7(b) and 7{c) of the 
Natural Gas Act and part 157 of the 
Commission's Regulations, an 
application for authorization to 
implement a gas inventory charge {GIC) 
applicable to its sales customers. 

Kentucky West states that under the 
authority requested its sales customers 
would have the right to reduce their 
contract quantity and/or convert it to 
transportation by up to twenty-five (25) 
percent'immediately and by up to 
twenty-five (25) percent on December 1, 
1989, December 1, 1990 and December 1, 
1991. Asa result such customers can 
fully reduce their contract quantity and/ 
or convert it to firm transportation by 
December 1, 1991, thereby allowing such 
customers, over a limited transition 
period, to determine to what extent they 
want to continue to purchase gas from 
Kentucky West on a firm basis. To the 
extent that such customers elect to 
reduce or convert their contract quantity 
Kentucky West requests pre-granted 
abandonment. To the extent such 
customers elect to continue to purchase 
firm gas supplies from Kentucky West, 
the GIC will aid Kentucky West in its 
efforts to maintain an inventory of gas 
supply in support of such firm sales 
service. 

Kentucky West proposes that with the 
effectiveness of the GIC, each sales 
customer will notify it concerning the 
daily quantity of gas such customer is 
nominating for each month down to 
sixty (60) percent of the customer's 
maximum daily contract quantity. The 
nominated daily quantity multiplied by 
the number of days in the month will be 
the monthly inventory determinant. The 
GIC will be twenty (20%) percent of 
Kentucky West's purchase gas sold 
charge set forth in its tariff multiplied by 
the customer’s monthly inventory 
determinant for the month involved less 
a credit for any gas purchased by the 
customer above the total of the monthly 
inventory determinants in the year 
through the end of the billing month 
involved. 

Any GIC charges collected by 
Kentucky West, which are not required 
for gas supply inventory costs, will be 
refunded to the sales customers with 
applicable interest. 

Pending Commission authorization for 
the permanent GIC, Kentucky West 
requests that the Commission.act 
expeditiously to authorize it to 


BEST COPY AVAILABLE 


implement the GIC on an interim basis 
effective November 1, 1989. 

Comment date: October 2, 1989, in 
accordance with Standard Paragraph F 
at the end of the notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 365.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party toa 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
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within 30 days after the time allowed for 
filing a protest, the instant shall be 
treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22667 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP89-172-001 and RP89-161- 
002) 


ANR Pipeline Company; Extension of 
Time 


September 15, 1989. 

On September 8, 1989, ANR Pipeline 
Company (ANR) filed a motion for an 
extension of time within which to 
comply with ordering paragraph (B) of 
the Commission’s Order Granting In 
Part And Denying In Part Rehearing, 
issued August 28, 1989, in the above- 
docketed proceeding. In its motion, ANR 
states that the information required to 
be filed is not readily available in ANR's 
files and that an entirely new computer 
program must be developed to retrieve 
the information, requiring substantial 
manhours and that additional time is 
required to assemble the data in the 
format requested by the Commission. 
The motion also states that the 
requested extension of time will not 
prejudge any of the issues in this 
proceeding. 

Upon consideration, notice is hereby 
given that an extension of time within 
which to comply with ordering 
paragraph (B) is granted to and 
including November 1, 1989. 

Lois D. Cashell, 

Secretary 

[FR Doc. 89-22619 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM90-1-63-001] 


Carnegie Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 


September 18, 1989. 

Take notice that Carnegie Natural Gas 
Company (“Carnegie”) on September 8, 
1989, tendered for filing the following 
substitute revised tariff sheets to its 
FERC Gas Tariff, First Revised Volume 
No. 1: 

Substitute Seventeenth Revised Sheet 

No. 47 : 
Substitute Seventeenth Revised Sheet 

No. 48 

The proposed effective date is 
October 1, 1989. 

Carnegie states that these two 
substitute tariff sheets revise the tariff 


sheets filed on August 28, 1989 in Docket 
No. TM90-1-63-000 to account for 
Carnegie’s subsequent decrease in the 
commodity component of its sales rates 
pursuant to Carnegie’s August 31, 1989 
Interim Purchased Gas Adjustment 
filing. 

Carnegie states that copies of the 
filing were served upon Carnegie’s 
jurisdictional customers and interested 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Streeet, NW., 
Washington, DC 20426, in accordance 
with §§385.214 and 385.211 of the 
Commission's Rules and Regulations. 
All such motions or protests should be 
filed on or before September 25, 1989. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22857 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ90-1-33-002] 


El Paso Natural Gas Co.; Correction to 
Previously Filed eo Change in 
Rates. 


September 18, 1989. 

Take notice that on September 11, 
1989, E] Paso Natural Gas Company (El 
Paso) filed with the Federal Energy 
Regulatory Commission (Commission) a 
correction to its Quarterly Adjustment in 
Rates and Adjustment to the Special 
Liquids Surcharge at Docket No. TQ90- 
1-33--000 filed with the Commission on 
August 31, 1989, and corrected at Docket 
No. TQ90-1-33-001 filed on September 
7, 1989. 

The August 31, 1989 and September 7, 
1989 filings contained one (1) set of 
primary tariff sheets and three (3) sets of 
alternative tariff sheets. Subsequently, 
the Commission staff directed El Paso to 
repaginate the alternative tariff sheets 
for ease of reference. In compliance with 
this directive El Paso submitted the 
alternative tariff sheets, identified as an 
Appendix to its September 11, 1989 
filing, renumbered as requested. 

E] Paso submitted the original and five 
(5) copies of its transmittal letter which 
includes the change described above 
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under the approriate tabs in substitution 
of their counterpart tariff sheets 
contained in the September 7, 1989 
filing. El Paso states that copies of the 
filing were served upon all of El Paso's 
interstate pipeline system sales 


~ customers, all parties of record at 


Docket No. RP86-157-000, and all . 
interested state regulatory Commissions. 
Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Sections 
385.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
September 25, 1989. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room, 
Lois D. Cashell, 
Secretary. 
[FR Doc. 89-22662 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM90-2-16-000] 


National Fuel Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 


September 18, 1989. 

Take notice that on Septembr 13, 1989, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing as part 
of its FERC Gas Tariff, First Revised 
Volume No. 1, the following tariff sheets, 
to be effective October 1, 1989. 

Ninth Revised Sheet No. 71, Page 1 of 2 
Ninth Revised Sheet No. 71, Page 2 of 2 
Sixth Revised Sheet No. 71-A, Page 1 of 


Sixth Revised Sheet No. 71-A, Page 2 of 
sixth Revised Sheet No: 71-A, Page 3 of 
Sixth Revised Sheet No. 71-B, Page 1 of 
Sixth Revised Sheet No. 71-B, Page 2 of 


2 
Ninth Revised Sheet No. 72, Page 1 of 3 
Ninth Revised Sheet No. 72, Page 2 of 3 
Ninth Revised Sheet No. 72, Page 3 of 3 
Sixth Revised Sheet No. 72-A, Page 1 of 
7 
Sixth Revised Sheet No. 72-A, Page 2 of 


7 
Sixth Revised Sheet No. 72-A, Page 3 of 
7 
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Sixth Revised Sheet No. 72-A, Page 4 of 
7 
Sixth Revised Sheet No. 72-A, Page 5.of 


Seth Revised Sheet No. 72-A, Page 6 of 

aint Revised Sheet No. 72-A, Page 7 of 

Sith Revised Sheet No. 72-B, Page 1 of 

eich Revised Sheet No. 72-B, Page 2 of 

Sith Revised Sheet No. 72-B, Page 3 of 

dent Revised Sheet No. 72-B, Page 4 of 
a 


National states that the purpose of 
this filing is to update the amount of 
take-or-pay charges approved by the 
Federal Energy Regulatory Commission 
to be billed to National by its pipeline- 
suppliers and to be recovered by 
National by operation of Section 20 of 
the General Terms and Conditions to 
National's FERC Gas Tariff, First 
- Revised Volume No. 1. National further 
states that its pipeline-suppliers which 
received approval to flow-through take- 
or-pay charges to National are Columbia 
Gas Transmission Corporation, CNG 
Transmission Corporation, Texas 
Eastern Transmission Corporation, 
Transcontinental Gas Pipeline 
Corporation and Tennessee Gas Pipeline 
Company. 

National also states that the proposed 
tariff sheets reflect corrected pagination 
for Revised Sheet Nos. 71, 71-A and 71B. 

Copies of National's filing were 
served on National's jurisdictional 
customers and on the interested State 
Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Commission, 825 North Capitol 
Street, NE., Washington, DC 20426, in 
accordance with Rules 214 or 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 214 or 211). All such 
motions or protests should be filed on or 
before September 25,'1989. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22658 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-237-000] 


North Penn Gas Co.; Restatement of 
Rates 


September 20, 1989. 


Take notice that on September 14, 
1989 North Penn Gas Company (North 
Penn) submitted a restatement of its 
base tariff rates pursuant to the 
Commission's order of June 16, 1989 in 
Docket No. TQ89-2-27. North Penn has 
filed a request for rehearing of the June 
16 order, which request for rehearing is 
currently pending. North Penn submits 
this filing under protest and without 
prejudice to its request for rehearing. 
According to North Penn, the revenue/ 
cost of service study and resultant tariff 
rates are based on North Penn’s 
experience for the twelve month period 
ending February 28, 1989 with 
annualizing adjustments as permitted by 
§ 154.303(e)(1)(ii)(B) of the Commission's 
Regulations. 

North Penn also proposes to terminate 
its PGA clause provisions and requests 
waiver of § 154.303 et seg. and any other 
applicable regulation. The base tariff 
rates tendered reflect an annualized cost 
of gas of $3.50919 per Mcf and a 
continuation of North Penn’s existing 
non-gas tariff rates. North Penn 
proposes March 1, 1989 as the effective 
date for the proposed rates and for the 
proposed termination of its PGA clause 
provisions. : 

North Penn further states that copies 
of its filing have been served upon each 
of its customers and the Public Services 
Commissions of Pennsylvania and New 
York. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission’s Rules of 
Practice and Procedure [18 CFR 385.214, 
385.211 (1988)]. All such motions or 
protests should be filed on or before 
September 27, 1989. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any peson wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22670 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP89-136-011 and TM90-1- 
50-001) 


Northern National Gas Co., Division of 
Enron Corp.; Filing 


September 20 1989. 

Take Notice that on September 14, 
1989, Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 
tendered for filing to become a part of 
Northern Natural Gas Company's 
(Northern) FERC Gas Tariff, Original 
Volume No. 2, 

Eighty-First Revised Sheet No. 1c 
Substitute Eighty-First Revised Sheet 

No. 1c 
First Substitute Twelfth Revised Sheet 

No. 884 
First Substitute Twelfth Revised Sheet 

No. 891 
First Substitute Seventh Revised Sheet 

No. 1243 
First Substitute Seventh Revised Sheet 

No. 1806 
First Substitute Eighth Revised Sheet 

No. 1856 
First Substitute Eighth Revised Sheet 

No. 1954 


. First Substitute Seventh Revised Sheet 


No. 2339 

Substitute Seventh Revised Sheet No. 
2392 

First Substitute Fourth Revised Sheet 
No. 2474 

First Substitute Fourth Revised Sheet 
No. 2522 


The above-mentioned tariff sheets 
correct minor clerical errors and 
pagination errors to the above- 
mentioned tariff sheets. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with the Commission's Rules of Practice 
& Procedure (18 CFR 385.211, 385.214). 
All such protests should filed on or 
before September 27, 1989. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22659 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket Mo. TQ90-1-37-001] 
Northwest Pipeline Corp.; Correction 
Proposed Change 


September 18, 1989. 

Take notice that on September 7, 1989, 
Northwest Pipeline Corporation 
(Northwest), filed with the Federal 
Energy Regulatory Commission 
(Commission) Substitute Fifth Revised 
Sheet No. 602, to be a part of its FERC 
Gas Tariff, Origin Volume No. 1-A with 
a proposed effective date of October 1, 
1989. 

On September 1, 1989, Northwest filed 
tariff sheets with the Commission 
pursuant to section 16 of the General 
Terms and Conditions of its FERC Gas 
Tariff, First Revised Volume No. 1 and 
§ 154.308 of the Commission's 
regulations. Fifth Revised Sheet No. 602 
was filed to reflect revised D-2 billing 
determinants, the substitute sheet was 
filed and to correct typographical errors 
on.this sheet. Northwest also requests 
the Commission to grant such waivers of 
its regulations as may be necessary to 
allow the proposed tariff sheets to 
become effective October 1, 1989. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
September 25, 1989. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestant parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 898-22660 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP&9-219-001 and TM90-1- 


37-001] 
Northwest Pipeline Corp.; Filing 
September 19, 1989. 

Take notice that on September 12, 
1989, Northwest Pipeline Corporation 
filed Twentieth Revised Sheet No. 201 to 
be a part of its FERC Gas Tariff, 
Original Volume No. 1-A. 

Northwest states that on August 24, 
1989, it filed tariff sheets to update its 
Commodity SSP charge and Fixed 


Monthly SSP charge. Included in the 
filing was Nineteenth Revised Sheet No. 
201, a “Summary Statement of 
Transportation Rates,” to be effective 
October 1, 1989. On August 30, 1989, 
Northwest filed tariff sheets in Docket 
No. RP88-196-000 to comply with the 
Commission's July 31, 1989 order in that 
docket. The August 30 filing also 
contained a Nineteenth Revised Sheet 
No. 201, to be effective August 1, 1989, 
which included GRI and ACA 
surcharges in the minimum currently 
effective tariff rate and eliminated the 
daily unauthorized overrun charge on 
overruns of 3 percent or less. This sheet, 
though filed subsequently, is proposed 
to go into effect prior to the sheet filed 
August 24, 1989. Therefore, Northwest 
considers it desirable to redesignate the 
“Nineteenth Revised Sheet No. 201” 
which was filed on August 24 as 
Twentieth Revised Sheet No. 201, and to 
incorporate the other changes made in 
the August 30 filing in compliance with 
the Commission's directives in Docket 
No. RP89-196-000. Northwest states that 
all rates reflected on Twentieth Revised 
Sheet No. 201 are identical to those 
reflected on the sheets filed August 24 
and August 30. 

Northwest requests that this tariff 
sheet be substituted for that contained 
in its August 24, 1989 filing and given an 
effective date of October 1, 1989. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1989)). All such protests should be filed 
on or before September 26, 1989. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Persons that are already 
parties to this proceeding need not file a 
motion to intervene in this matter. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. — 

[FR Doc. 88-22663 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-144-003] 


Pacific Interstate Offshore Co.; 
Compliance Filing 
September 19, 1989. 


Take notice that on September 14, 
1989, Pacific Interstate Offshore 
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Company (PIOC) filed certain revised 
tariff sheets to its FERC Gas Tariff, 
Original Volume 1, to be effective April 
1, 1989. 

Original Sheet No. 7-A 

Original Sheet No. 15 

PIOC states that this filing complies 
with the Letter Order of August 29, 1989. 

PIOC states that a copy of this filing is 
being served on all parties of record in 
this proceeding and on all jurisdictional 
customers and the California Public 
Utilities Commission. 

Any person desiring to protest said 
filing Should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1988)). All such protests should be filed 
on or before 9/26/89. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashel, 

Secretary. . 
[FR Doc. 69-22664 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-236-000] 


Tennessee Gas Pipeline Co.; Motion 
for Authority to Waive Tariff Provision 


September 20, 1989. 

Take notice that on September 13, 
1989, pursuant to Rule 212 of the Rules 
of Practice and Procedure of the Federal 
Energy Regulatory Commission, ' 
Tennessee Gas Pipeline Company 
(Tennessee) moved for authorization to 
waive enforcement of either the “no- 
bump” provision or the scheduling 
priority provision contained in 
Tennessee's tariff and section 161.3(b) of 
the Commission's regulations.” 
Tennessee requests that the Commission 
give this matter expedited 
consideration. 

Tennessee states that it is faced with 
two contradictory tariff provisions. First, 
section 5 of the General Terms and 
Conditions of Tennessee's tariff provide 


1 18 CFR 385.212. 2 

2 18 CFR 161.3{b) provides that an interstate 
pipeline “must strictly enforce a tariff provision for 
which there fs no discretion in the application of the 
provision.” 
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. that scheduling priorities are based on 
the date service to a delivery point is 
requested. On the other hand, section 6 
of the General Terms and Conditions of 
Tennessee’s tariff, provides that no 
interruptible transportation customer 
may be curtailed due to a capacity 
limitation which is the result of a change 
of interruptible transportation service 
for other shippers. 

Therefore, Tennessee states it is faced 
with either: (1) Enforcing its ‘no bump” 
provision contained in section 6 of the 
General Terms and Conditions and 
waiving the enforcement of the delivery 
point scheduling priorities set forth in 
Section 5 of the General Terms and 
Conditions or (2) enforcing those 
delivery point scheduling priorities and 
waiving the enforcement of the “no 
bump” provision. Tennessee requests 
that the Commission grant a waiver of 
one of these provisions. 

If the Commission grants a waiver of 
the no bump provision, Tennessee states 
that a waiver of the provision is only 
required for one day, and once 
Tennessee is able to reschedule 
deliveries under Rate Schedule IT for 
that day to reflect meter specific 
scheduling priorities, the no bump 
provision will come back into full force. 
Tennessee would request that the 
Commission grant the waiver for the 
first day of a calendar month and that 
such a waiver be made effective on the 
first day of the month following the 
issuance of a Commission order granting 
the waiver if such order is issued on or 
before the 15th day of the month, and, if 
the Commission's order is issued after 
the 15th of the month, on the first day of 
the second month following the issuance 
of the Commission order. 

If the Commission grants a waiver of 
the meter specific scheduling priorities 
for service under Rate Schedule IT, then 
Tennessee would request that the 
waiver continue in effect until a general 
curtailment of interruptible 
transportation occurs on Tennessee’s 
system east of northern storage. 

In addition, Tennessee requests a 
limited waiver of § 161.3(b) of the 
Commission’s regulations to the extent 
required, and any additional waivers of 
Tennessee's tariff or the Commission's 
regulations as necessary. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure [18 CFR 385.214, 


3 See Tennessee's Third Revised Sheet No. 207 


385.211 (1988)]. All such motions or 
protests should be filed on or before 
September 27, 1989. Protests will be 
considered by the Commission in 


determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22668 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP85-177-067, RP88-67-023, 
and CP88-136-011] 


Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


September 20, 1989. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on September 13, 1989 tendered 
for filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 
of the tariff sheets listed on Appendix A, 
attached to the filing. 

Texas Eastern states that the purpose 
of this filing is to update Texas Eastern’s 
Fifth Revised Volume No. 1 to reflect 
changes required as the result of the 
execution of (1) Rate Schedule CD-1, 
CD-2 and FT-1 service agreements by 
Elizabethtown Gas Company 
(Elizabethtown) on August 18, 1989, (2) 
Rate Schedule CD-1 and FT-1 service 
agreements by Orange and Rockland 
Utilities, Inc. (Orange and Rockland) on 
August 21, 1989, and (3) Rate Schedule 
CD-1, CD-2 and FT-1 service 
agreements by Central Illinois Public 
Service Company (Central Illinois), Rate 
Schedule CD-1, CD-2 and FT-1 service 
agreements by Philadelphia Electric 
Company (Philadelphia Electric) and 
Rate Schedule CD-2 and FT-1 service 
agreements by United Cities Gas 
Company (United Cities) on August 28, 
1989. These agreements are being filed 
today with the Commissoin in a 
separate filing. Texas Eastern is also 
updating the Index of Purchasers for 
Texas Eastern’s FERC Gas Tariff, Fifth 
Revised Volume No. 1 and the Table of 
Contents for Texas Eastern’s Fifth 
Revised Volume No.1 and Original 
Volume No. 2. 

The tariff sheets are proposed to be 
effective as of the dates listed on 
Appendix A., and the details of changes 
reflected are set forth in the filing. 

Copies of the filing were served on 
Texas Eastern’s jurisdictional customers 
and interested state commissions. 


39467 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before September 27, 1989. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22669 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. RP88-68-019, RP87-7-059] 


Transcontinental Gas Pipe Line Corp.; 
Compliance Filing 2 


September 20, 1989. 

Take notice that Trancontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on September 15, 1989 
certain revised tariff sheets to Second 
Revised Volume No. 1 of its FERC Gas 
Tariff, which tariff sheets are included 
in Appendix A attached to the filing. 
The proposed effective dates of the 
revised tariff sheets are indicated in 
Appendix A. 

Transco states that the purpose of this 
filing is to comply with Ordering 
Paragraph (F) of the Commission's order 
issued August 3, 1989 in Docket Nos. RP 
88-68-000, RP88-68-001 and RP87-7-012. 
Such order requires Transco to file, 
within 45 days of issuance of the order, 
revised tariff sheets to directly bill CNG 
Transmission Corporation (CNG) for the 
portion of take-or-pay costs attributable 
to Corning Natural Gas Corporation’s 
(Corning) purchase deficiencies with 
North Penn Gas Company (North Penn). 

Transco states that copies of the 
instant filing are being mailed to 
customers, State Commissions and 
interested parties to Docket No. RP88- 
68. In accordance with provisions of 
Section 154.16 of the Commission’s 
Regulations, copies of this filing are 
available for public inspection, during 
regular business hours, in a convenient 
form and place at Transco’s main offices 
at 2800 Post Oak Boulevard in Houston, 
Texas. 

Any person desiring to protest said 
filing should file a protest with the 





Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with §§ 385.214 and 385.211 of the 
Commission's Rules and Regulations. 
All such protests should be filed on or 
before September 27, 1989. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 89-22661 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP89-222-001] 


Transwestern Pipeline Co.; Filing 


September 19, 1989. 


Take notice that on September 11, 
1989, Transwestern Pipeline Company 
(Transwestern) filed Substitute Original 
Sheet No. 29C to its FERC Gas Tariff, 
Second Revised Volume No. 1, to be 
effective October 1, 1989. 

Transwestern states that its August 
30, 1989 filing had inadvertently placed 
an incorrect number on Original Sheet 
No. 29C. Transwestern states this filing 
corrects the error. 

Transwestern requests a waiver of all 
applicable Commission regulations as 
necessary to effectuate the subject tariff 
sheet. 

Transwestern states that a copy of 
this filing has been mailed to all holders 
of its Second Revised Volume No. 1 
Tariff. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 C.F.R. 385.214, 385.211 
(1988)). All such protests should be filed 
on or before September 26, 1989. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Persons that are already 
parties to this proceeding need not file a 
motion to intervene in this matter. 
Copies of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashel, 

Secretary. 

[FR Doc. 89-22665 Filed 9-25-89; 8:45 am] 
BILLING CODE 6717-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


(FEMA-841-DR] 


Territory of the Virgin Islands; Major 
Disaster and Related Determinations 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Notice. 


SUMMARY: This notice of the Presidential 


declaration of a major disaster for the 
Territory of the Virgin Islands (FEMA- 
841-DR), dated September 20, 1989, and 
related determinations. 
DATED: September 20, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott, Disaster Assistance 
Programs, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-3614. 

Notice: Notice is hereby given that, in 
a letter dated September 20, 1989, the 
President declared a major disaster 
under the authority of the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (42 U.S.C. 5121 et seq., 
Public Law 93-288, as amended by 
Public Law 100-707}, as follows: 


I have determined that the damage in the 
United States Territory of the Virgin Islands, 
resulting from Hurricane Hugo on September 
17-18, 1989, is of sufficient severity and 
magnitude to warrant a major disaster 
declaration under Public Law 93-288; as 
amended by Public Law 100-707. I, therefore, 
declare that such a major disaster exists in 
the Territory of the Virgin Islands. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster ~ 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance and Public Assistance in the 
designated areas. Consistent with the 
requirement that Federal assistance be 
supplemental, any Federal funds provided 
under PL 93-288, as amended by PL 100-707, 
for Public Assistance will be limited to 75 
percent of the total eligible costs. 


The time period prescribed for the 
implementation of section 310{a), 
Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, shall be for a period not to 
exceed six months after the date of this 
declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
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the Federal Emergency Management 
Agency under Executive Order 12148, I 
hereby appoint Gerald J. Connolly of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the Territory of the Virgin 
Islands to have been affected adversely 
by this declared major disaster: 

The Virgin Islands of St. Croix, St. 
John, and St. Thomas for Individual 
Assistance and Public Assistance. 


Dated: September 20, 1989. 
(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 
Robert H. Morris, 
Acting Director, Federal Emergency 
Management Agency. 
[FR Doc. 89-22684 Filed 9-25-89; 8:45 am] 
BILLING CODE 6718-21-M 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement{(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street | 
NW., Room 10220. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200005-3 

Title: Port Authority of New York and 
New Jersey Terminal Agreement 

Parties: Port Authority of New York and 
New Jersey, Maher Terminals, Inc. 
(Maher) 

Synopsis: The Agreement amends the 
basic agreement (Agreement No. 224— 
200005) to provide for abatement of 
certain rent payments for buildings 
which have been demolished as part 
of an on-going terminal renovation. 
The Agreement also provides for the 
termination of the letting of certain 
container cranes currently leased by 
Maher. 


By order of the Federal Maritime 
Commission 
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Dated: September 20, 1989, 
Ronald D. Murphy, 
Assistant Secretary. 
[FR Doc. 89-22615 Filed 9-25-89; 8:45 am} 
BILLING CODE 6730-01-™ 


Ocean Freight Forwarder License; 
Applicants 


Notice is given that the following 
applicants have filed with the Federal 
Maritime Commission applications for 
licenses as ocean freight forwarders 
pursuant to section 19 of the Shipping 
Act of 1984 (46 U.S.C. app. 1718 and 46 
CFR 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarder 
and Passenger Vessel Operations, 
Federal Maritime Commission, 
Washington, DC 20573. 

Omega International Inc., 9362 NW 101st 
St., Medley, FL 33178, Officers: 
William Wegrzyn, President, Juan N. 
Mena, Secretary/Treasurer, Nick 
Pacella, Vice President, Triangle 
Metallurgical Inc./Stockholder. 

Transworld Freight Systems, Corp., 7270 
NW 12th St., Suite 545, Miami, FL 
33126, Officer: Arturo Ferreira, 
President. 

TNZ International Corporation, 2515 No. 
Linden Place, Chicago, IL 60647, 
Officers: Nooruddin K. Meheraly, 
President/Secretary/Treas., 
Tajudowla N. Meheraly, Vice 
President. 

Worldlink Logistics, 409 S. Kings 
Highway, Cherry Hill, NJ 08034, 
Officer: Dennis Wilkinson, President. 

S.B.R. International Corporation, 1425 
NW 88th Ave., 1st Floor, Miami, FL 
33172, Officers: Alfredo D. Suarez, 
Chairman/Director/Stockholder, 
Alfredo A. Suarez, President/ 
Director/Stockholder, Raul J. Suarez, 
Vice President/Director/Stockholder, 
Jorge H. Suarez, Treasurer/Director. 

Jade International, Incorporated dba 
The Jade Group Inc. {In Houston, TX), 
1019 4th Ave., Lester, PA 19029, 
Officer: James C. Diegel, President. 

Unithai Express Transport USA Inc., 
1321 E. Mercedes Drive, Hanover, MD 
21076, Officers: M.L. Joengjan 
Kambhu, Director/President, Sutham 
Chitranukroh, Director/Vice 
President/Secr. 

Welgrown Ocean Transportation, Inc., 
170 Broadway, Suite 1812, New York, 
NY 10038, Officer: Jeffrey C.H. Phu, 
President/Treasurer/Dir./Stockh. 


By the Federal Maritime Commission. 


Dated: September 20, 1989. 
Ronald D. Murphy, 
Assistant Secretary. 
[FR Doc. 89-22615 Filed 9-25-89; 8:45 am} 
BILLING CODE 6730-01- 


Ocean Freight Forwarder License 
Revocations 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR part 510. 


License Number: 2277 

Name: Rical Express, Inc. 

Address: 10420 LaCienega Blvd., 
Inglewood, CA 90304 

Date Revoked: July 31, 1989 

Reason: Surrendered license voluntarily 

License Number: 959-R 

Name: Coastal Forwarders, Inc. 

Address: 1085 Morrison Dr., Charleston, 
SC 29403 

Date Revoked: August 10, 1989 

Reason: Surrendered license voluntarily 


License Number: 2280 

Name: Timely Air Freight, Inc. dba 
Timely Air Freight (Ocean Div.) 

Address: 28745 Wick Rd., Romulus, MI 
48174 : 

Date Revoked: August 26, 1989 

Reason: Failed to maintain a valid 
surety bond 

License Number: 1169 

Name: Beverly Hills Transfer & Storage 
Co. 

Address: 221 So. Beverly Dr., Beverly 
Hills, CA 90212 

Date Revoked: August 27, 1989 

Reason: Failed to maintain a valid 
surety bond 

License Number: 2883 

Name: DM Resources, Inc. dba DM 
Ocean Freight Forwarders 

Address: P.O. Box 152143, Irving, TX 
75215 

Date Revoked: September 1, 1989 

Reason: Surrendered license voluntarily 


License Number: 2858 

Name: Yung Chul Kim dba A.K. Express 
Line . 

Address: 4825 Macafee Rd., Torrance, 
CA 90505 

Date Revoked: September 1, 1989 

Reason: Failed to maintain a valid 
surety bond 

License Number: 2449 

Name: Hubert Deal Hagan 

Address: 110 North Kensington, 
LaGrange, IL 60525 

Date Revoked: September 3, 1989 


Reason: Failed to maintain a valid 
surety bond 

License Number: 2682 

Name: Siamerican International, Inc. 

Address: 726 Clinton Street, Brooklyn, 
NY 11231 

Date Revoked: September 13, 1989 

Reason: Surrendered license voluntarily 

Licénse Number: 3094 

Name: R. G. Curbelo, Inc. 

Address: 8496 N.W. 61st St., Miami, FL 
33166 

Date Revoked: September 13, 1989 

Reason: Failed to maintain a valid 
surety bond 

Robert G. Drew, 

Director, Bureau of Domestic Regulation. 

[FR Doc. 89-22614 Filed 9-25-89; 8:45 am] 

BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Correction to Application by Dan B. 
Kyle 


This notice corrects a previous 
Federal Register notice (FR Doc. 89- 
20963) published at page 37152 of the 
issue for Thursday, September 7, 1989. 

Under the Federal Reserve Bank of 
Cleveland, the entry for Dan B. Kyle is 
amended to read as follows: 

1. Dan B. Kyle, Richwood, Ohio; to 
retain up to 15 percent of the voting 
shares of Richwood Bancshares, Inc., 
Richwood, Ohio, as the result of a stock 
redemption. 

Comments on this application must be 
received by October 10, 1989. 

Board of Governors of the Federal Reserve . 
System, September 19, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22634 Filed 9-25-89; 8:45 am} 
BILLING CODE 6210-01-M 


Citizens & Merchants Corp., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
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inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than October 
13, 1989. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Citizens & Merchants Corporation, 
Douglasville, Georgia; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Citizens 
& Merchants State Bank, Douglasville, 
Georgia. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Holly Grove Bancshares, Inc., Holly 
Grove, Arkansas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Bank of 
Holly Grove, Holly Grove, Arkansas. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Franklin State Bancshares, Inc., 
Franklin, Nebraska; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Franklin 
State Bank, Franklin, Nebraska. 

Board of Governors of the Federal Reserve 
System, September 19, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22629 Filed 9-25-89; 8:45 am] 
BILLING CODE 6210-01-M 


Firstbank of Illinois Co.; Application To 
Engage de Novo in Permissible 
Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 


noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons ‘a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than October 10, 
1989. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Firstbank of Illinois Co., 
Springfield, Illinois; to engage de novo 
through its subsidiary, Tri-County 
Community Development Corporation, 
Jacksonville, Illinois, in community 
development activities pursuant to 
§ 225.25(b)(6) of the Board’s Regulation 
Y. These activities will be conducted in 
the three rural counties in Western 
Illinois of Morgan, Scott & Cass. 

Board of Governors of the Federal Reserve 
System, September 19, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

FR Doc. 89-22630 Filed 9-25-89; 8:45 am] 
BILLING CODE 6210-01-M 


Change in Bank Control Notices; 
Acquisitions of Shares of Banks or 
Bank Holding Companies 


The notificants listed below have 
applied under the Change in Bank ~ 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
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set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than October 10, 1989. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. First National Corporation of 
Picayune Employee Stock Ownership 
Plan, Picayune, Mississippi, Sherry L. 
Willis, Trustee; to acquire an additional 
12.4 percent of the voting shares of First 
National Corporation of Picayune, 
Picayune, Mississippi, for a total of 22.5 
percent, and thereby indirectly acquire 
First National Bank of Picayune, 
Picayune, Mississippi. 

2. L. Jackson McConnell, Elberton, 
Georgia; to acquire an additional 20.93 
percent of the voting shares of First 
Elbert Corporation, Elberton, Georgia, 
for a total of 32.26 percent, and thereby 
indirectly acquire First National Bank in 
Elberton, Elberton, Georgia. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Garland Moore, Shamrock, Texas, 
to acquire 6.43 percent, and Raymond 
Moore, Shamrock, Texas, to acquire 
10.20 percent of the voting shares of 
Wheeler County Bancshares, Inc., 
Shamrock, Texas, and thereby indirectly 
acquire First Bank & Trust, Shamrock, 
Texas. 

Board of Govenors of the Federal Reserve 
System, September 20, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22631 Filed 9-25-89; 8:45 am] 
BILLING CODE 6210-01-M 


Genbanc, Inc., et al.; Applications To 
Engage de Novo in Permissible 
Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board's Regulation 
Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.2i{a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
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activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the office of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consumation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, - 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than October 13, 1989. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President), 1455 


East Sixth Street, Cleveland, Ohio 44101: 


1. GenBance, Inc., Genoa, Ohio; to 
engage de novo through its subsidiary, 
GenBanc Software, Inc., Genoa, Ohio, in 
software sales and support pursuant to 
§ 225.25(b)(7); and EPD consulting 
pursuant to § 225.25(b)(11) of the Board’s 
Regulation Y. 

B. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President), 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. New East Bancorp, Raleigh, North 
Carolina; to engage de novo in making, 
acquiring, and servicing loans or 
extensions of credit (including issuing 
letters of credit and accepting drafts) for 
the accounts of New East Bancorp or for 
the account of others, such as would be 
made by consumer finance, credit card, 
mortgage, commercial finance and 
factoring companies pursuant to 
§ 225.25(b)(1) of the Board’s Regulation 
Y. These activities will be conducted in 
the State of North Carolina, 

C. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President), 230 


South LaSalle Street, Chicago, Illinois 
60690: 


1. Bank of Montreal, Montreal, 
Quebec, Canada; Bankmont Financial 
Corp., New York, New York and Harris 
Bankcorp, Inc., Chicago, Illinois; to 
engage de novo through their subsidiary, 
Harris Investment Management, Inc., 
Chicago, HMinois, in providing 
investment advice primarily to 
institutional clients pursuant to § 225.25 
(b)(4) and (b)(19) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, September 20, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22632 Piled 9-25-89; 8:45 am} 
BILLING CODE 6210-01-41 


Monticello Bankshares, Inc., et al.; 
Formations of; Acquisitions by; and 


"Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y¥ {12 
CFR 225.14} to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c} of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than October 
10, 1989. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Monticello Bankshares, Ine., 
Monticello, Kentucky; to acquire an 
additional 34.4 percent of the voting 
shares of Bank of Clinton County, 
Albany, Kentucky. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 


1. BOLA Financial, Los Alamos, New 
Mexico; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Bank of Los Alamos, 
Los Alamos, New Mexico. 

Board of Governors of the Federal Reserve 
System, September 20, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22633 Filed 9-25-89; 8:45 am} 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Agency for Toxic Substances and 
Disease Registry 


Board of Scientific Counselors, 
Agency for Toxic Substances and 
Disease Registry: Meeting 


In accordance with section 10{a}(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix 2), the Agency for 
Toxic Substances and Disease Registry 
(ATSDR) announces the following 
committee meeting. 

Name: Board of Scientific Counselors, 
ATSDR, HHS. 

Time and Date: 3:30 p.m.-9:30 pm- 
October 17, 1989, 8:30 am-2:30 pm- 
October 18, 1989. 

Place: Sheraton Century Center Hotel, 
2000 Century Boulevard, NE, Atlanta, 
Georgia 30345-3377. 

Status: Open. 

Purpose: The Board of Scientific 
Counselors, ATSDR, advises the 
Administrator, ATSDR, on ATSDR 
programs to ensure scientific quality, 
timeliness, utility, and dissemination of 
results. Specifically, the Board advises 
on the adequacy of the science in 
ATSDR-supported research, emerging 
problems that require scientific 
investigation, accuracy and currency of 
the science in ATSDR reports, and 
program areas to emphasize and/or to 
de-emphasize. 

Agenda: The entire meeting will be 
open to the public. Written comments 
for consideration by the Board are 
welcome and should be received by the 
Executive Secretary prior to the opening 
of the meeting. The meeting will include 
a review of the ATSDR Heatlh 
Education Program and the ATSDR Peer 
Review Policy. The ATSDR Program in 
Emergency Response will be presented. 
Also, the experience at the state level 
will be presented by a state 
representative. Reports on human 
exposure assessment and exposure ~ 
registries will be discussed. An update 
on the ATSDR initiative on minority 
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populations and hazardous waste sites 

is also planned. 

CONTACT PERSON FOR MORE 

INFORMATION: Charles Xintaras, Sc.D., 

Executive Secretary, Board of Scientific 

Counselors, ATSDR, Building 37, Mail 

Stop E-28, 1600 Clifton Road, NE, 

Atlanta, Georgia 30333, Telephone: FTS: 

236-0700; Commercial: 404/639-0700. 
Dated: September 20, 1989. 

Glenda S. Cowart, 

Director, Office of Program Support. 

[FR Doc. 89~-22627 Filed 9-25-89; 8:45 am] 

BILLING CODE 4160-70-M 


Food and Drug Administration 
[Docket No. 89M-0210] 


Sharpoint; a Approval of 


Sharpoint Polypropylene Suture, 
Nonabsorbable Surgical Suture, U.S.P. 
(Ciear or Biue) 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of a supplemental application 
by Sharpoint, Reading, PA, for 
premarket approval, under the Medical 
Device Amendments of 1976, of the 
Sharpoint Polypropylene Suture, 
Nonabsorbable Surgical Suture, U.S.P. 
(Clear or Blue). After reviewing the 
recommendation of the General and 
Plastic Surgery Devices Panel, FDA's 
Center for Devices and Radiological 
Health (CDRH) notified the applicant, 
by letter of June 20, 1989, of the approval 
of the application. 

DATE: Petitions for administrative 
review must be received by October 27, 
1989. 

ADDRESSES: Written requests for copies 
of the summary of safety and 
effectiveness data and petitions for 
administrative review to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth A. Palmer, Center for Devices 
and Radiological Health (HFZ-410), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7238. 

SUPPLEMENTARY INFORMATION: On 
January 3, 1989, Sharpoint, Reading, PA 
19607, submitted to CDRH a 
supplemental application for premarket 
approval of the Sharpoint Polypropylene 
Suture, Nonabsorbable Surgical Suture, 
U.S.P. (Clear or Blue) for this previously 
approved device (53 FR 35913; 
September 15, 1988). Sharpoint 


requested approval for use of the device 
in cardiovascular surgery. 

On April 27, 1989, the General and 
Plastic Surgery Devices Panel, an FDA 


_advisory committee, reviewed.and 


recommended approval of the 
application. On June 20, 1989, CDRH 
approved the supplemental application 
by a letter to the applicant from the 
Acting Director of the Office of Device 
Evaluation, CDRH. With FDA's approval 
of the supplemental application, the 
indicated use of this device reads as 
follows: “The Sharpoint Polypropylene 


- Suture is indicated for use in all types of 


soft tissue approximation, including use 
in cardiovascular surgery and 
ophthalmic surgery, but not in 
microsurgery and neural tissue.” 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

A copy of all approved labeling is 
available for public inspection at 
CDRH—contact Kenneth A. Palmer 
(HFZ-410), address above. 


Opportunity for Administrative Review 


Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
CDRH'’s decision to approve this 
application. A petitioner may request 
either a formal hearing under part 12 (21 
CFR part 12) of FDA’s administrative 
practices and procedures regulations or 
a review of the application and CDRH’s 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration under § 10.33(b) (21 CFR 
10.33(b)). A petitioner shall identify the 
form of review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
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Petitioners may, at any time on or 
before October 27, 1989, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Recieved petitions may be 
seen in the office above.between 9 a.m. 
and 4 p.m., Monday through Friday. 

This notice is issued under the Federal 
Food, , and Cosmetic Act (secs. 
515(d), 520(h), 90 Stat. 554-555, 571 (21 
U.S.C. 360e(d), 360j(h))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Director, Center for 
Devices and Radiological Health (21 
CFR 5.53). ; 

Dated: September 18, 1989. 

Walter E. Gundaker, 

Acting Deputy Director, Center for Devices 
and Radiological Health. 

[FR Doc. 89-22603 Filed 9-25-89; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket Nos. 89E-0371 and 89E-0372] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Cytovene® 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Cytovene® and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the extension of a patent 
which claims that human drug product. 


ADDRESSES: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

I. David Wolfson, Office of Health 
Affairs (HF Y-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
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device, food additive, or color additive) 
was subject to regulatory review by 
FDA before the item was marketed. - 
Under these acts, a product's regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the becomes 
effective and runs until the approval 


phase begins. The approval phase starts © 


with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, . 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product Cytovene® 
(ganciclovir sodium) which is indicated 
for the treatment of cytomegalovirus 
( retinitis in immunocompromised 
individuals, including patients with 
AIDS. Subsequent to this approval, the 
Patent and Trademark Office received 
two alternative patent term restoration 
applications for Cytovene® from Syntex 
(U.S.A.), Inc. One was for U.S. Patent 
No. 4,335,032 and the other covered U.S. 
Patent No. 4,423,050. The Patent and 
Trademark Office requested FDA’s 
assistance in determining the patent's 
eligibility for patent term restoration. 
FDA, in a letter dated September 7, 1989, 
advised the Patent and Trademark 
Office that the human drug product had 
undergone a regulatory review period 
and that the active ingredient, 
ganciclovir sodium, represented the first 
permitted commercial marketing or use 
of the active ingredient. Shortly 
thereafter, the Patent and Trademark 
a requested that FDA eemee the 
product's atory review period. 

FDA mead that Z 
applicable regulatory review period for 
Cytovene® is 1,580 days. Of this time, 
672 days occurred during the testing 
phase of the regulatory review period, 
while 908 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 


and Cosmetic Act became effective: 
February 26, 1985. FDA has verified the 
applicant's claim that the investigational 
new drug application (IND) for 
Cytovene® became effective on 
February 26, 1985. 

2. The date the application was 
initially submitted with respect to the 
Auman drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: December 29, 1986. FDA 
has verified the applicant's claim that 
the date the new drug application for 
Cytovene® (NDA 19-661) was initially 
submitted to FDA was December 29, 
1986. 

3. The date the application was 
approved: June 23, 1989. FDA has 
verified the applicant's claim that NDA 
19-661 was approved on June 23, 1989, 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 


of the actual period for patent extension. 


In its application for patent extension, 
this applicant seeks 1,243 days of patent 
extension under both U.S. Patent No. 
4,335,032 and U.S. Patent No. 4,423,050, 
which constitutes the maximum 
allowable period of patent extension 
under both patents. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before November 27, 1989 submit 
to the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before March 26, 1990 for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: September 20, 1989. 

Allen B. Duncan, 

Acting Associate Commissioner for Health 
Affairs. 

[FR Doc. 89-22654 Filed 9-25-89; 8:45 am] 
BILLING CODE 4160-01-M 


Office of Human Development 
Services 


Agency Information Collection under 
OMB Review 


AGENCY: Office of Human Development 
Services. 


ACTION: Notice. 


Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), the Office of Human 
Development Services (OHDS) has 
submitted to the Office of Management 
and Budget (OMB) a request for 
approval of an information collection for 
the Administration on Developmental 
Disabilities’ Annual Protection and 
Advocacy Program Performance Report. 
ADDRESSES: Copies of the information 
collection request may be obtained from 
Larry Guerrero, OHDS Reports 
Clearance Officer, by calling (202) 245- 
6275. 

Written comments and questions 
regarding the requested approval for 
information collection should be sent 
directly to Justin Kopca, OMB Desk 
Officer for OHDS, OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, 725 17th 
Street, NW., Washington, DC 20503, 
(202) 395-7316. 


Information on Document 


Title: Annual Protection and Advocacy 
Program Performance Report 

OMB No.: 0980-0160 

Description: All State protection and 
advocacy systems serving 
developmentally disabled persons 
under the Developmental Disabilities 
Assistance and Bill of Rights Act are 
required by law to report, on an 
annual basis, their activities, 
accomplishments, and expenditures, 
including the number of persons 
served and the manner in which these 
activities were undertaken. 


Annual Number of Respondents 
Annual Frequency. 
Average Burden Hours Per Response... 


Total Burden Hours 


September 18, 1989. 
Mary Sheila Gall, 
Assistant Secretary for Human Development 
Services. 
[FR Doc. 89-22612 Filed 9-25-89;.8:45 am] 


BILLING CODE 4130-01-M 
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In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following National Advisery 
bodies scheduled to meet during the 
month of October 1989: 

Name: Health Services Developmental 
Grants Review Subcommittee. 

Date and Time: October 11-13, 1989, 
8:30 a.m. 

Place: Holiday Inn—Crowne Plaza, 
Montrose Room, 1750 Rockville Pike, 
Rockville, Maryland. 

Open October 11, 8:30 a.m. to 9:00 a.m. 

Closed for remainder of meeting. 


Purpose: The Subcommittee is 

charged with the initial review of grant 

applications to do analysis of 
data derived from experiments and. 
demonstrations designed to test the 
cost-effectiveness or efficiency of 
particular methods of health services 
delivery and financing, for the research 
grants program administered by the 
National Center for Health Services 
Research and Health Care Technology 
Assessment. 

Agenda: The open session of the 
meeting of October 11 from 8:30 a.m. to 
9:00 a.m. will be devoted to a business 
meeting covering administrative matters 
and reports. There will also be a 
presentation by the Director, NCHSR. 
During the closed sessions, the 
Subcommittee will be revi 
research grant applications relating to 
the delivery, organization, and financing 
of health services. In accordance with 
the Federal Advisory Committee Act, 
title 5, U.S. Code, Appendix 2 and title 5, 
U.S. Code 552bfc){b), the Director 
National Center for Health Services 
Research and Health Care T. 
Assessment has made a formal 
determination that these latter sessions 
will be closed because the discussions 
are likely to reveal personal information 
concerning individuals associated with 
the applications. This information is 
exempt from manda i 

Anyone wishing to obtain a Roster of 
Members, Minutes of Meeting, or other 
relevant information should contact Dr. 
Gerald E. Calderone, National Center 
for Health Services Research and Health 
Care Technology Assessment, Room 
18A20, Parklawn 
Lane, Rockville, Maryland 20857, 
Telephone (301) 443-3091. 

Name: Health Services Research 
Review Subcommittee. 

ae and Time: October 5-6, 1989, e00 


 Plkiode Holiday Inn—Crowne Plaza, 
Woodmont Room, 1750 Rockville, 
Maryland. 


en October 5, 8:00 a.m. to 8:30 a.m. 
for remainder of meeting, 

Purpose: The Subcommittee ig 
charged with the initial review of grant 
applications proposing analytical and 
theoretical research on costs, quality, 
access, and efficiency of the delivery of 
health services for the research grant 
program administered by the National 
Center for Heath Services Research and 
Health Care Ti Assessment. 

Agenda: The open session of the 
meeting on October 5 from 8:00 a.m. to 
8:30 a.m. will be devoted to a business 
meeting covering administrative maters 
and reports. There will also be a 
presentation by the Director, NCHSR. 
During the closed sessions, the 
Subcommittee will be reviewing 
research grant applications relating to 
the delivery, organization, and financing 
of health services. In accordance with 
the Federal Advisory Committee Act, 
title 5, U.S. Code, Appendix 2 and title 5, 
U.S. Code 552bfc){6), the Director, 
National Center for Health Services 
Research and Health Care Technology 
Assessment has made a formal 
determination that these latter sessions 
will be closed because the discussions 
are likely to reveal personal information 
concerning individuals associated with 
the applications. The information is 
exempt from mandatory disclosure. 

Anyone wishing to a Roster of 
Members, Minutes of or other 
relevant information should contact Mr. 
B. William Lohr, National Center for 
Health Services Research and Health 
Care Technology Assessment, Room 
18A20, Parklawn Building, 5600 Fishers 
Lane, Rockville, 20857, 
Telephone (301 443-3091. 

Name: Health Care Technology Study 
Section. 

Date and Time: October 2-4, 1989, 8:30 
a.m. 

Place: Holiday nn—Crowne Plaza 
Parklawn Room, 1750 Rockville Pike 
Rockville, Maryland. 

om October 2, 8:30 a.m. to 9:30 a.m. 

Closed for remaindér of 

Purpose: The Study Soctan fa changed 
with conducting the initial review of 
health services rese grant 
applications addressing the effects of 
health care technologies and 
procedures, including those in the area 
of information sciences, as well as those 
addressing the process of diffusion and 
adoption of new technologies and 

rocedures. 


Agenda: The open session on October 
2 from 8:30 a.m. to 9:30 a.m. will be 
devoted to a business meeting covering 
administrative matters and reports. 
There will also be a presentation by the 
Director, NCHSR. The closed sessions of 
the meeting will be devoted to a review 


of health services research grant 
applications —— to the delivery, 
organization, and financing of health 
services. In accordance with the Federal 
Advisory Committee Act, title 5, U.S. 
Code, 2 and title 5, U.S. Code 
552b(c)(6), the Director, National Center 
for Health Sevices Research and Health 
Care Technology Assessment has made 
a formal detemination that these latter 
sessions will be closed because the 
discussions are likely to reveal personal 
information concerning individuals 
associated with the applications. The 
information is exempt from mandatory 
disclosure. 

Anyone wishing to obtain a Roster of 
Members, Minutes of Meeting, or other 
relevant information should contact Dr. 
Alan E. Mayers, National Center for 
Health Services Research and Health 
Care Technology Assessment, Room 
18A20, Parklawn Building, 5600 Fishers 
Lane, Rockville, 20857, 
Telephone (301) 443-3091. 

Agenda items are subject to change as 
priorities dictate. 

Dated: September 13, 1989. 

J. Michael Fitzmaurice, 

Director, National Center for Health Services 
Research and Health Care Tecnology 
Assessment. 

[FR Doc. 89-22653 Filed 9-25-89; &45 am} 
BILLING CODE 4160-17-41 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Intent To Prepare an Environmental 
impact Statement; Campo Indian 
Reservation 


In the matter of The proposal to lease and 
sub-lease 600 acres of Campo 
Indian Reservation lands for development of 
a solid waste sanitary landfill, composting 
facility, and materials recovery facility 
project 
AGENCY: Bureau of Indian Affairs. 
ACTION: Notice of intent and public 
scoping meetings. 


SUMMARY: This Notice is provided to 
advise the public that the Bureau of 
Indian Affairs (BIA) intends to collect 
information for and prepare an 
eee 
for a solid waste sanitary landfill, 

composting facility, and materials 
noe eee oe es 98 proposed 
for location on the Campo Indian 

Reservation. A public meeting regarding 
the proposed lease and sublease and 
preparation of the EIS will be held to 
obtain and information from 
other agencies and the public on issues 
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to be included in the scope of the EIS. 
This Notice is being furnished as 
required by the National Environmental 
Policy Act (NEPA) and 40 CFR 1501.7 to 
obtain comments and participation by 
the public and interested agencies in the 
scoping meeting and process. 

DATES: Written comments should be 
received within 30 days from the date of 
this notice. The public scoping meetings 
will be held in Campo, California, on 
October 12, 1989, at 3:00 p.m., in the 
Campo Senior Citizen Center, on 
Sheridan Street and, at 7:00 p.m., in the 
Campo Band of Mission Indians Tribal 
Center, on Church Road; October 13, 
1989, at 7:00 p.m., in the Chula Vista 
High School (Cafeteria), on 820 4th 
Avenue, Chula Vista, California. 
ADDRESSES: Comments should be 
addressed to: Ronald Eden, Acting Area 
Director, Bureau of Indian Affairs, 
Sacramento Area Office, 2800 Cottage 
Way, Sacramento, California 95825. 

FOR FURTHER INFORMATION CONTACT: 
Individuals interested in acquiring more 
specific information on the activities 
referred to in this Notice are encouraged 
to contact: Donald Knapp, Bureau of 
Indian Affairs, Sacramento Area Office, 
2800 Cottage Way, Sacramento, 
California 95825. 

SUPPLEMENTARY INFORMATION: The 
Bureau of Indian Affairs in cooperation 
with the Campo Band of Mission Indians 
will preapre an Environmental Impact 
Statement (EIS) for the proposed lease 
and sub-lease for the purpose of 
developing a solid waste sanitary 
landfill, composting facility, and 
materials recovery facility. The lands 
proposed for leasing comprise 
approximately 600 acres and are in the 
southern portion of the Campo Indian 
Reservation, located between Campo, 
California, and Jacumba, California, and 
between the Mexican border and 
Interstate 8. 

The solid waste sanitary landfill will 
be located on a parcel within the leased 
premises designated for this purpose. 
The facility is planned to accept non- 
hazardous waste, including sewage 
sludge and septage. The capacity of the 
landfill will exceed 60 million cubic 
yards, sufficient to dispose of 2,000 tons 
per day (TPD) of waste for over 40 
years. 

A composting facility may be 
established adjacent to the landfill and 
equipped with a tub grinder, movable 
screening apparatus, front-end loaders, 
measuring instruments, and sampling 
devices. Source separated waste will be 
transported to the composting facility in 
designated truck, trailers, and/or 
containers. The finished compost will be 
usable for public or private purposes as 


soil amendment or conditioner and as 
landfill cover material. 

The proposed materials recovery 
facility (MRF) will be located on a 
parcel of ten acres or less. It will consist 
of a building or buildings housing 
equipment for the sorting and separation 
of recyclable materials and outdoor area 
for preliminary processing, materials 
storage, loading, and container handling. 
The MRF will provide (a) intermediate 
processing of commingled source- 
separated recyclable materials, 
primarily from residences, (b) sorting of 
commercial waste collections, and/or 
(c) processing of construction and 
demolition debris. A number of 
mechanical and manual operations 
provide sufficient flexibility to 
accommodate various recyclable and 
waste streams and to produce scrap 
materials and products that can be 
marketed. A buy-back center may also 
be established if the incoming materials 
warrant. Offices, maintenance areas, 
and employee facilities will be included 
in the MRF. 

The alternatives tentatively identified 
for consideration in the EIS are: (1) No 
action, (2) a similar project of reduced 
capacity, and (3) a similar project 
elsewhere in the southern California 
region (4) to build the project as 
planned. 

The principal impact associated with 
the proposed action is the potential for 
groundwater contamination related to 
the construction of the landfill. 

Other impacts are related to dust, 
noise, vectors, and odors associated 
with refuse operations, in addition, there 
are transportation, Seismic, Biological 
and Cultural Resource issues. 

The environmental review of this 
project will be conducted in accordance 
with the requirements of the National 
Environmental Policy Act of 1969, as 
amended (42 U.S.C. 4371 et. seq.) and 
Council on Environmental Quality 
Regulations (40 CFR § 1500-1508) 
according to Department of Interior 
Procedures for Compliance (516 DM 1-6) 
with the aforementioned regulations. It 
is estimated that the Draft EIS will be 
available for public review by late 1989 
or early 1990. This Notice is published 
under authority delegated to the 
Assistant Secretary of Indian Affairs by 
the Secretary of the Interior under 209 
DM 8. 

Dated: September 20, 1989. 

Patrick A. Hayes, 

Acting Assistant Secretary, Indian Affairs. 
[FR Doc. 89-22624 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[MT-060-08-4322-01] 


Lewistown District Council Meeting 


AGENCY: Bureau of Land Management, 
Lewistown District, Interior. 

ACTION: District Advisory Council 
meeting. j 


SUMMARY: The Lewistown District 
Advisory Council will meet on October 
31, at 10 a.m. in the Lewistown District 
Office, Airport Road, Lewistown, 
Montana. The agenda for the meeting 
will be: 

1. Introduction of new members. 

2. Report on the Judith, Valley, Phillips 
Resource Management Plan. 

3. Report on the Montana National 
Guard Proposal. 

4. Update on the appeals to the West 
Hilline RMP. 

The meeting is open to the public and 
interested persons may make oral 
statements at the conclusion of the 
meeting or file written comments for the 
council's consideration. Anyone wishing 
to make an oral statement must notify 
the District Manager, Bureau of Land 
Management, Airport Road, Lewistown, 
Montana 59457. 

Dated: September 15, 1989. 

Wayne Zinne, 

District Manager. 

[FR Doc. 89-22637 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-DN-M 


Joint Southern & Northern Alaska 
Advisory Councils Meeting 


AGENCY: Bureau of Land Management. 
ACTION: Notice of meeting. 


summary: Notice is hereby given in 
accordance with Public Law 94-579 that 
a joint meeting of the Southern und 
Northern Alaska Advisory Councils will 
be held October 16 and 17, 1989 at the 
Clarion Hotel in Anchorage, Alaska. The 
council will be briefed on priority 
statewide multiple use issues. The 
agenda is as follows: 


October 16 


1. Welcome 

2. Introduction of council members 
3. State Director’s address 

4. Dinner 

Adjourn 


October 17, 1989 


1. Mineral Entry PLO 

2. Changes in 1872 Law .. 

3. Integrated Management Wildlife, 
Recreation & Cultural Resources 

4. Discussion 





5. Lunch 

6. Public Comment 

7. Hazardous Materials 

8. Discussion/Final Resolutions 


The meeting is open to the public. The 
public may present oral testimony to the 
council by making prior arrangements 
with Danielle Allen at (907) 267-1258. 
FOR FURTHER INFORMATION CONTACT: 
Danielle Allen, (907) 267-1258, Public 
Affairs, 6881 Abbott Loop Road, 
Anchorage, Alaska 99507 or Bill 
Robertson, (907) 474-2231, 1150 
University Avenue, Fairbanks, Alaska 
99709. 

Richard J. Vernimen, 

Anchorage District Manager. 

[FR Doc. 89-22628 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-JA-M 


[MT-060-08-44 10-08] 


Resource Management Plan, Judith, 
Valley and Phillips Resource Areas, 
Lewistown District, Montana 


AGENCY: Bureau of Land Management, 
Lewistown District, Interior. 


ACTION: Supplement to Notice of Intent. 


SUMMARY: This notice supplements the 
Notice of Intent for the resource 
management plan (JVP RMP) in the 
Bureau of Land Management Judith, 
Valley, and Phillips Resource Areas, 
Montana published in the Federal 
Register, Volume 53, No. 190, page 38,362 
on Fridady, September 30, 1988. This 
supplement to the Judith, Valley, Phillips 
RMP introduces a new issue, the 
proposal by the Montana National 
Guard to develop a Montana Training 
Center (MTC) in Valley County, 
Montana on BLM-administered land and 
other ownerships. 

In addition, this supplement identifies 
four alternatives to the National Guard 
MTC to be considered in detail during’ 
the preparation of the RMP and 
accompanying environmental impact 
statement (EIS). The “No Action 

-Alternatives” is included in accordance 
with 43 CFR 1502.14(d). It represents the 
continuation of current management. 
“The National Guard MTC Alternative” 
favors the military use of about 980,000 
acres including 720,000 acres of BLM— 
administered land and resources. The 
“National Guard Maneuver Area Only 
Alternative” would emphasize local 
equipment maneuvers with no live fire 
impacts occurring. The “Air Operations 
Only Alternative” would include only 
aircraft related exercises. No ground 
equipment maneuvers would occur. A 
“Reduced Scale National Guard MTC 
Alternative” would include both live fire 


and (air and ground) maneuvers but at a 
scale smaller than the proposed MTC. 
DATES: Public meetings were tentatively 
scheduled in Billings, Montana on 
October 16, at the Holiday Inn; Helena, 
Montana October 17, in the Scott Hart 
Building Auditorium; Great Falls, 
Montana October 18, in the Ponderosa 
Inn; and at Glasgow, Montana October 
19, in the Cottonwood Inn. All meetings 
will start at 7:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Wayne Zinne, District Manager, BLM 
Lewistown District Office, Airport Road, 
Lewistown, Montana 59457, Phone (406) 
538-7461. 

SUPPLEMENTARY INFORMATION: The 
National Guard MTC proposal was not 
included in the original “Notice of 
Intent.” It and the above identified 
alternatives, are included at this time to 
provide management direction for the 
subject area in a single document. 

The Montana National Guard 
proposes to complete a 30-year use 
agreement with the U.S. Bureau of Land 
Management for an area adequate to 
conduct ground and air maneuvers and 
gunnery training for military forces. 

The proposed National Guard MTC 


includes approximately 720,000 acres of - 


BLM-administered land in Valley 
County. The entire National Guard MTC 
proposal is about 980,000 acres and 
includes state, private and county land 
in addition to the BLM-administered 
land. 

The proposed MTC would be located 
in northeastern Montana near Glasgow. 
It would be comprised of a Tactical 
Maneuver Area (572,660 acres) abutting 
the Canadian border and the Fire and 
Maneuver Area (408,706 acres} 
southwest of Glasgow for a total of 
981,000 acres. The former Glasgow Air 
Force Base would be the focal point of 
the MTC. 

Surface land administration/ 
ownership for the Tactical Maneuver 
Area (north) is 62% federal, 23% private, 
14% state and 1% Valley County. For the 
Fire and Maneuver Area (south) the 
administration is 89% federal, 5% private 
and 6% state. 

The MTC activities would include the 
following types of activities in the 
southern Fire and Maneuver Area: 
cross-country movement of tracked and 
wheeled vehicles; recovery, engineer, 
and assembly area operations; 
simulated chemical weapons; artillery 
tank, and attack helicopter target area; 
air-to-surface gunnery range; air-to-air 
target area; re air-to-surface 

. surface safety areas. 
e The Tactical Maneuver Area (north) 
would be used only for cross-country 
tank and wheeled vehicles exercise, 
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some aircraft support, and limited 
engineer activities. No live fire or 
bombing would occur here. 

The focus of the MTC would be on 
brigade-sized unit training. A typical 

force has 3,550 personnel, 
792 wheeled vehicles, 371 tracked 
vehicles and 37 helicopters. A maximum 
density of four, brigade-sized rotations, 
per year would occupy the MTC for 
about 72 days when it reached full 
potential. Additionally there would be 
local training in the base area for units 
which come to the MTC from around the 
state. There would also be air-to-air 
gunnery and air-to-ground bombing 
occurring on the MTC throughout much 
of the year. The combination of all types 
of training at the MTC would occur for 
about 230 days per year. Some 
restrictions on military would occur 
during higk density civilian recreation 
activities (hunting seasons) and high 
value wildlife use period, such as elk 
calving (south area) and active 
agricultural functions. 

All explosive ordinance impact areas 
would be withdrawn from settlement, 
location and entry. 

A scoping brochure for the National 
Guard MTC proposal will be mailed in 
mid-October to those on the }VP RMP 
mailing list. If you wish to receive the 
brochure contact Wayne Zinne, District 

, Lewistown District Office, 
Airport Road, Lewistown, Montana 
59457. 

Dated: September 15, 1989. 

Wayne Zinne, 
District Manager. 
[FR Doc. 89-22640 Filed 9-25-89; 8:45 am} 
BILLING CODE 4310-DN-M 


[OR-942-09-4730- 12: GP9-328] 
Filing of Plats of Survey; Oregon/ 
Washington 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The plats of survey of the 
following described lands are scheduled 
to be officially filed in the Oregon State 
Office, Portland, Oregon, thirty (30) 
calendar days from the date of this 
publication. 

Willamette Meridian 


Oregon 

T.195S., R. 5 W., accepted August 25, 1989 
T.9S., R.7 W., accepted July 7, 1989 

T. 31S., R. 8 W., accepted July 7, 1989 

T. 10 S., R. 11 W., accepted August 25, 1989 
T.95S., R. 2E., accepted Augus 

T. 175S., R. 4E., accepted August 18, 1989 
16S., R. 5 E., accepted July 21, 1989 
25S., R. 7E., accepted September 1, 1969 


= 
T. 
Washington 

T.7N., R. 39E., acpapted August $8, 1000 
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If protests against a survey, as shown. 
on any of the above platfs), are received 
prior to the date of official filing, the 
filing will be stayed pending 
consideration of the protestfs}. A plat 
will not be officially filed until the day 
after all protests have been dismissed 
and become final or appeals from the 
dismissal affirmed. 

The plat(s) will be placed in the open 
files of the Oregon State Office, Bureau 
of Land Management, 825 NE 
Multnomah, Portland, Oregon 97208, and 
will be available to the public as a 
matter of information only. Copies of the 
plat{s) may be obtained from the above 
office upon required payment. A person 
or party whe wishes to protest against a 
survey must file with the State Director, 
Bureau of Land Management, Portland, 
Oregon, @ notice that they wish te 
protest prior ta the proposed official 
filing date given above. A statement of 
reasons for a protest may be filed with 
the notice of protest to the State 


within thirty (30) days after the 
proposed officiat filing date. 

The above-listed plats represent 

dependent reasurveys, survey and 
subdivision. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, 825 NE., 
Multnomah Street, P.O. Box 2965, 
Portland, Oregon 97208. 

Dated: September 12, 1989. 

Robert E. Mollohan, 


Acting Chief, Branch of Lands and Minerals 
Operations. 


[FR Doc. 89-22641 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-33-m 


Minerals Management Service 


Environmental Documents Prepared 
for Proposed Oil and Gas Operations 
on the Gulf of Mexico Outer 
Continental Shelf (OCS) 


AGENCY: Minerals Management Service, 


39477 


ACTION: Notice of the availability of 
environmental documents prepared for 
OCS mineral proposals on the Gulf of 
Mexico OCS. 


SUMMARY: The Minerals Management 
Service (MMS), in accordance with 
Federal Regulations (40 CFR Section 
1501.4 and Section 1506.6) that 
implement the National Environmental 
Policy Act (NEPA), announces the 
availability of NEPA-related 
Environmental Assessments (EA’s} and 

ings of No Significant Impact 
(FONSI's), prepared by the MMS for the 
following oil and gas activities proposed 
om the Galf of Mexico OCS. This listing 
includes all proposals for which 
FONSI were prepared by the Gulf of 
Mexico OCS Region in the period 
subsequent to publication of the 
preceding notice. 


Director, or the statement of reasons 
must be filed with the State Director 


seeseceececereces ers secces: 


COnoce Inc., SEA: Nos U-GOG nn. nsesccsesescosecserensenenesnesssesees 


CNG Producing Company, three exploratory wells, SEA No. N-3306........| 
Texaco. USA, tension. leg welll platform, SEA No: N-3242 .....-....crsssesresevees 
Kerr-Mc-Gee Corporation, structure removal operations, SEA. No. ES/ | 


SR 89-006-A. 

Marathon Oit Se od oe aan GG-001 
Mobil Exploration & Producing U.S. Inc., structure removal operations, 
SEA No. ES/SR 89-024A. 


Exxon Company U:S.A., structure removal operations, SEA No. ES/SR 
88-030. 

Chevron U.S.A. Inc., structure removal operations, SEA No. ES/SR 
89-035. 

Texaco U.S.A., structure removal operations, SEA No. ES/SR 89-039 

ODECO Oil and Gas. Company, structure removal operations, SEA No: 
ES/SR 89-040/89-041. 

Kerr-McGee Corporation, structure removal operations, SEA No. ES/ 
SR 89-042 7 


Kerr-MeGee Corporation, structure removal operations, SEA No. ES/ 
SR 89-043. 


Union Exploration Partners, Lid., structure removal operations, SEA | 


No. ES/SR 89-044. 

WAINOCO: Oil and’ Gas Company, structure removal operations, SEA | 
No. ES/SR 89-046. 

Mobil Exploration and Producing U.S. Inc., structure removal oper- 
ations, SEA No. ES/SFY 89-047. 

Mobil Exploration and’ Producing U.S. Inc., structure removal oper- 
ations, SEA No. ES/SRi 89-048. 

BP Exploration. Inc.,, structure removal. operations, SEA No. ES/SR 88- 
049. 


Apache Corporation, structure removal operations, SEA No. ES/SR 
87-O33A. 
ES/SR 89-050. 
Alliance: Operating 
ES/SR 88-052. 
Ampco: Productiom Company, structure removal operations, SEA No. | 


ES/SR 89-053/89-054. 
Southland Royalty Company, structure removal operations, SEA Wo. 
055. 


Corporation, structure removal operations, SEA No. 


U.S. Department of the Interior. 


Destin Dome;. Biock 56, Lease OCS-G 6406, 25 miles soutt: of Santa | May 26, 1989. 


Rosa Island, FL. 


High Island Area, East Addition, South Extension, Block A-380, Lease | June 28, 1989. 


OCS-G 7369, 110 miles southeast of the Texas coastline. 
5778, 5784, and 6890, 50 miles east of Plaquemines Parish, LA. 


East Cameron. Black 2, Lease OCS-G 4412, four miles south of | July 7, 1989. 


Cameron Parish, LA. 
Viosca Knoll, Block 774, 37 miles east of Plaquemines Parish, LA. 


Galvestorm Block 313, Lease OCS-G 6098, Eugene island Block: 125, | May 23, 1989. 


Lease OCS 051, Eugene Island. Block 119, Lease OCS 049, Vermil- | 


ion Block 23, OCS-G 2866, Vermilion Block 131, Lease OCS 0775, 


South Timbalier Block 66, Lease OCS 018, 17 miles south of La- | June 19, 1989. 


County, TX. 


Island Block 72, Lease OCS-G 315t, 20 miles south of |: June 15, 1989. 


Atchafalaya Bay, LA. 


a kease OCS 038, 25 miles. south of Terrebonne ' June: 16, 1989. 


, LA. 
Main Pass Block 100, Lease OCS-G 4910, 19 miles southeast of | 
Breton National Wildlife Flefuge and Wilderness Area, LA. 


County, AL. 
 cudanaaian. a Lease OCS-G 2610, 


miles 
Vermilion. Block 88, Lease OCS-G 5405, 21 miles south of Vermilion |} July 13, 1989. 
Paristr, LA. 
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Activity/Operator 


Union Exploration Partners, Lid., structure removal operations, SEA 

No. ES/SR 89-056/89-057. 

ODECO Oil & Gas Company, structure removal operations, SEA No. 
ES/SR 89-059. 

Walter Oil & Gas Corporation, structure removal operations, SEA No. 
ES/SR 89-060. 

Chevron U.S.A. Inc., structure removal operations, SEA No. ES/SR 
89-061 /062. 

Shell Offshore inc., structure removal operations, SEA No. ES/SR 89- 
063 through 89-073. 

Chevron U.S.A. inc., structure removal operations, SEA No. ES/SR 
89-074. 

Chevron U.S.A. Inc., structure removal operations, SEA No. ES/SR 
89-075/89-076. ; 

Mobil Exploration & Producing U.S. Inc., structure removal operations, 
SEA No. ES/SR 89-078. 

Texaco USA, structure removal operations, SEA No. ES/SR 89-079 


ee eee ae ES/SR 89- 

Micht Expitestion'& Proiteting US. Inc., structure removal operations, 
SEA No. ES/SR 89-084. 

Amoco Production , Structure removal operations, SEA No. 
ES/SR 89-85/89-086. 

Marathon Oil Company, structure removal operations, SEA No. ES/SR 

89-088/89-089. 


Chevron U.S.A. Inc., structure removal operations, SEA No. ES/SR 
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at apie arama Ieee ee 


East Cameron Block 89, Lease OCS 0935, 25 miles south of Cameron 


Ship Shoal Block 114, Lease OCS 064, 22 miles south of Terrebonne 
Parish, LA. 
Galveston Block 321, Lease OCS-G 4719, 34 miles south of Gaives- 
ton County, TX 
Vermilion Block 96, Lease OCS-G 5409, 30 miles south of Cameron 
Parish, LA. 


Eugene Island Blocks 100 and eee OE ee 
20-30 miles south of St. Mary Parish, LA. 
Block A-22, Lease OCS-G 3937, 32 miles south of Matagorda 
, TX. 


smn sat Vora Sy Block 250, Lease OCS-G 


ron 


Eugns hatahd loch 125; Lease OCS-G 051, 26 miles south of St. 
Mary Parish, LA. 
Ce ee Leases OCS-G 5487 and 5485, 30 
miles southwest of St. Mary Parish, LA. 
Island Block 57 and 38, Leases OCS-G 2601 and 2894, 5 
of Terrebonne Parish, LA. 
hela ti Lease OCS-G 2444, 20 miles southeast of 


Date 


June 27, 1989. 
Aug. 18, 1989. 
July 7, 1989. 
July 17, 1989. 
July 17, 1989. 
July 18, 1989. 
Aug. 14, 1989. 
July 6, 1989, 
July 25, 1989. 
Aug. 10, 1989, 
Aug. 7, 1989. 
July 26, 1989. 
Aug. 17, 1989. 
Aug. 18, 1989. 


89-091. 


Persons interested in reviewing 
environmental documents for the 
proposals listed above or obtaining 
information about EA’s and FONSI's 
prepared for activities on the Gulf of 
Mexico OCS are encouraged to contact 
the MMS office in the Gulf of Mexico 
OCS Region. 


FOR FURTHER INFORMATION CONTACT: 
Public Information Unit, Information 
Services Section, Gulf of Mexico OCS 
Region, Minerals Management Service, 
1201 Elmwood Park Boulevard, New 
Orleans, Louisiana 70123-2394, 
Telephone (504) 736-2519. 


SUPPLEMENTARY INFORMATION: Public 
Information Unit, Information Services 
Section, Gulf of Mexico OCS Region, 
Minerals Management Service, 1201 
Elmwood Park Boulevard, New Orleans, 
Louisiana 70123-2394, Telephone (504) 
736-2519. 


SUPPLEMENTARY INFORMATION: The 
MMS prepares EA’s and FONSI's for 
proposals which relate to exploration 
for and the development/ production of 
oil and gas resources and structure 
removals on the Gulf of Mexico OCS. 
The EA’s examine the potential 
environmental effects of activities 
described in the proposals and present 
MMS conclusions regarding the 
significance of those effects. 
Environmental Assessments are used as 
a basis for determining whether or not 
approval of the proposals constitutes 
major Federal actions that significantly 
affect the quality of the human 
environment in the sense of NEPA 
Section 102(2)(C). A FONSI is prepared 


Parish, LA,. 


in those instances where the MMS finds 
that approval will not result in 
significant effects on the quality of the 
human environment. The FONSI briefly 
presents the basis for that finding and 
includes a summary or copy of the EA. 
This notice constitutes the public notice 
of availability of environmental 
documents required under the NEPA 
Regulations. 

Dated: September 15, 1989 
J. Rogers Pearcy, 
Regional Director, Gulf of Mexico OCS 
Region. 
[FR Doc. 89-22638 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-MR-M 


Development Operations Coordination 
Document 


AGENCY: Minerals Management Service, 
Interior. 


ACTION: Notice of the Receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 


SUMMARY: Notice is hereby given that 
Marathon Oil Company has submitted a 
DOCD describing the activities it 
proposes to conduct on Lease OCS-G 
4243, Block 86, West Delta Area, 
offshore Louisiana. Proposed plans for 
the above area provide for the 
development and production of 
hydrocarbons with support activities to 
be conducted from an existing onshore 
base located at Venice, Louisiana. 
DATE: The subject DOCD was deemed 
submitted on September 14, 1989. 
Comments must be received within 15 


days of the publication date of this 
Notice or 15 days after the Coastal 
Management Section receives a copy of 
the plan from the Minerals Management 
Service. 


ADDRESSES: A copy of the subject 
DOCD is available for public review at 
the Public Information Office, Gulf of 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard, Room 114, New 
Orleans, Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m. Monday through Friday). A 
copy of the DOCD and the 
accompanying Consistency Certification 
are also available for public review at 
the Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building, 
625 North 4th Street, Baton Rouge, 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m., Monday through Friday). The 
public may submit comments to the 
Coastal Management Section Attention 
OCS Plans, Post Office Box 44487, Baton 
Rouge, Louisiana 70805. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Angie D. Gobert; Minerals 
Management Service, Gulf of Mexico 
OCS Region, Field Operations, Plans 
and Pipeline Section, Exploration/ 
Development Plans Unit; Telephone 
(504) 736-2876. 


SUPPLEMENTARY INFORMATION: The 
purposes of this Notice is to inform the 
public, pursuant to Sec. 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 
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Additionally, this Notice is to inform the 
public, pursuant to § 930.61 of Title 15 of 
the CFR, that the Coastal Management 
Section/Louisiana Department of 
Natural Resources is reviewing the 
DOCD for consistency with the 


Training and Qualifications of 
Personnel in Weil-Contral Training 


AGENCY: Mimerals Marragement Service, 
Interior. 


ACTION: Notice of approved well-control 


of Personnel in Well-Control Equipment 
and Techniques for Drilling on Offshore 
Locations,” Second Edition. The 
following is a list of MMS approved 
well-control schools: 


MMS Approved Well-Contro} Scheels 
Legend: 
Job Classification: 
RH—Rotary Helper 
DM—Derrickman 
DR—Driller 
TP—Toolpusher 
OR—Operator’s Representative 
Blowout—Preventer Stack Type 
SUR—Surface BOP Stack 
SUB—Subsea BOP Stack 

It is anticipated that periodic notices 
of this type will be published in the 
future on an as needed basis. 

Dated: September 14, 1989. 
William D. Bettenberg, 
Associate Director for Offshore Minerals 
Management. 


training schools. 


summary: As published in the Federal 
Register on December 21, 1978, (43 FR 
59651} the Minerals Management 
Service (MMS) is providing, for public 
information, @ current list of MMS 
approved well-contral schools. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Mario Rivero, Minerals Management 
Service, Mail Stop 647, 381 Elden Street, 
Herndon, Virginia, 22070-4817, 
telephone (703) 787-1584. 


SUPPLEMENTARY INFORMATION: On 
January 19, 1982, the MMS was 
established under Secretarial Order No. 
3071. The Federal Register Notice of 
February 19, 1982, (43 FR 7508) 
published the MMSS-—OCS-T 1 Training 
Standard, “Training and Qualifications 


Louisiana Coastal Resources Program. 


Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interest 
parties became effective May 31, 1988 
(53 FR 10595). 

Those practices and procedures are 
set out in revised § 250.34 of title 30 of 
the CFR. 


Dated: September 14, 1989. 


]- Rogers Pearcy, 
Regional Director, Gulf of Mexico-OCS 


[FR Doc. 89-22639 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-MR-M. 


Basic ScHooLs 


Number and School Name Approved/Expires : 


06-23-68 to 66-29-06 
12-10-86 to 19-10-90" 
96-000 Oe 19 rr 
07-02-87 10 07-02-04 naar 

F 02-10-89 tO. 02-10-85. .ceeercvneennanenenneeenenenees 
EE: 

F OG-19-B7 8 O18 anaes nm 
CB-07-08 0 00 OF- OE nie 
11-01-86 to 11-01-90 
05-91-67 to 05-31-01... 
08-19-89 to 08-19-93.......... ‘nasinailod 
09-18-86 to 09-18-90... 

F 06-81-08 00 06-01-00. 
10-13-88 to 10-13-92 
09-18-87 to 09-18-91. 

FSA i $80 genset cl 
1-26-00 te O1-B620 nannies 
14-10-86 0 11-10-90 oc ceeenceevnennenenennenntenen 

 Ot-18-67 t 01-16-94. 
05-29-87 to 05-29-91 
02-04-89 to 02-04-03". 
05-29-87 to 05-29-91... 

' 05-11-88 to 05-11-92..... 


a 


S 


SGSsscsc0s 


eee 
$3S838 SSSSSSSSSSSsssssssesssesseees go gee g 


SUR 
SUR 
SUR. 
SUR 
SUR 
SUR 
| SUR 
SUR. 
SUR 
SUR 
| SUR 
SUR 
SUR 
SUR. 
SUR 


SSSSsssess 
eSeceesess 


g 
a 
S55ossc0c. 


01-04-89 to 01-04-93. 
01-15-86 to 01-15-90. 
01-16-87 to 01-16-91............-se-ceesneenecnesenernennnnnsns seen 
05-29-88 to 05-29-92%.........----secesssneresnnssssssesnessnssnrenenneree 
01-18-89 tO O1-18-9S..........eerescesseseensensensenees omaiaiidipial 
07-07-87 tO 07-07-91 .......--asssecrsessseressenness commana 
02-15-87 tO 02-15-91 .....-...-verecseseesnsseeneeee ameneigfianes 
01-06-87 10 01-06-91 ...........--ecmeoerencnenenereesnssonenemnnenens 

| O3—11-B7 tO 09-11-91 .......eessesceeernennennnesssnennienenssnennssnnee 
10-04-86 to 10-04-00. -nnnvnnnnnnnes 
07-10-87 to 07-10-91. 

11-17-87 to 11-17-91 


Seseseeess 
esececess 


555535 
Scessas 


09-16-88 to 09-16-92............. 
03-15-87 to 03-15-91 


SdIITT WIVIVAIDIIAIII Idd dsddssdssddss gi didid 
SLSSSBSSSSSISSSSSSIIII9993SSS3333S333I3333333 
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04-12-87 to 04-12-91 
05-01-89 to 05-01-93"... 


The following school's Basic well-control programs have expired: 


$33SS3S3% 
SIIIIIIIT BIIT 
SSSS3SS3 333s 


REFRESHER SCHOOLS 
| Type | Came 


SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 
| SUR SUB... 
| SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 
SUR SUB... 


04-18-88 to 04-18-92 
12-10-88 to 12-10-92".... 
11-09-88 to 11-09-92........ 
07-02-87 to 07-02-91.. 
02-10-89 to 02-10-93... 
02-10-87 to 02-10-91.. 
06-19-87 to 06-19-91.. 
06-07-88 to 06-07-92... 
11-01-86 to 11-01-90.. 
05-31-87 to 05-31-91.. 
08-19-89 to 08-19-93.. 
04-21-86 to 04-21-90... 
10-13-88 to 10-13-92 
09-18-87 to 09-18-91. 
11-10-86 to 11-10-90 
01-24-88 to 01-24-92"... 
11-10-86 to 11-10-90. 
01-18-87 to 01-18-91... 
05-29-87 to 05-29-91... 
02-04-89 to 02-04-93". 
05-29-87 to 05-29-91 
05-11-88 to 05-11-92... 
06-13-88 to 06-13-92°. 
07-30-87 to 07-30-91... 
07-31-88 to 07-31-92... 
10-29-88 to 10-29-92° 
09-03-85 to 09-03-89**... 
03-19-87 to 03-19-91 
01-15-89 to 01-15-93... 
01-04-89 to 01-04-93... 
01-15-86 to 01-15-90.. 
10-16-87 to 10-16-91...... 
05-29-88 to 05-29-92"... 
01-18-89 to 01-18-93........ 
07-07-87 to 07-07-91 
02-15-87 to 02-15-91 
01-06-87 to 01-06-91.... 
03-11-87 to 03-11-91... 
10-04-86 to 10-04-90... 
07-10-87 to 07-10-91... 
11-17-87 to 11-17-91 
05-08-87 to 05-08-91 
09-16-88 to 09-16-92 
03-15-87 to 03-15-91 
11-09-88 to 11-09-92... 


SLENQAPSONV= 


$3333 SSSS3S3333 333993999SSS3999999S99999339 33 333 g 
SIIIT BVIVIIGITIT VIVVIIIIIIIIIIIIITIIIIIIIIII Js didi g 
$3333 SYSSSSSSSSSSSSBSSSSSSSSSSSSSSSSssssssB3sssssesesessss 
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REFRESHER SCHOOLS—Continued 


= Seg ee ont a 


ROTARY HELPER (RH)/DERRICKMAN (DM) 
SCHOOLS 


10-21-83 
01-07-82 
12-11-79 


09-13-79 
01-10-80 
01-16-80 
12-10-79 


06-11-85 
12-14-79 
05-14-79 
01/24/80 
11-28-79 
02-29-80 
03-01-79 


05-07-85 
12-06-79 


11-01-79 


01-24-80 
03-20-79 
10-05-79 


03-25-80 
11-07-79 
10-30-79 
01-27-86 


10-16-79 


03-07-85 
07-02-84 


‘ROTARY HELPER (RH)/DERRICKMAN (DM) 


ScHoo.s—Continued 


07-25-89 


05-19-78 
08-10-78 
03-20-79 


10-17-79 
11-02-82 
07-25-79 
11-28-79 
08-22-79 
06-11-82 
07-07-87 


01-27-82 
06-16-79 
04-11-79 
03-06-84 
09-05-84 


03-01-79 


DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 
DM 


09-22-78 


03-06-79 


03-25-80 
06-14-79 
08-20-79 
10-01-79 


02-15-79 
05-10-85 


05-09-79 
10-15-79 


22 22 2222 2 


tines Drilling Company..| RH 


[FR Doc. 22645 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-MR-M 


National Park Service 


Concession Contract Negotiations; 
Backat, Inc. 


AGENCY: National Park Service. 
ACTION: Public notice. 


sumMaARY: Public notice is hereby given 
that the National Park Service proposes 
to negotiate a concession permit with 
Backat, Incorporated, authorizing it to 
continue to provide Campground 
facilities and services for the public at 
Delaware Water Gap National 


Recreation Area, Pennsylvania fora 
period of two (2) years from January 1, 
1990, through December 31, 1991. 
EFFECTIVE DATE: November 27, 1989. 


appress: Interested parties should 
contact the Superintendent, Delaware 
Water Gap National Recreation Area, 
Pennsylvania 18324, for information as 
to the requirements of the proposed 
permit. 

SUPPLEMENTARY INFORMATION: This 
permit renewal has been determined to 
be categorically excluded from the 
procedural provisions of the Natiorial 
Environmental Policy Act and no 
environmental document will be 
prepared. 

The foregoing concessioner has 
performed its obligations to the 
satisfaction of the Secretary under an 
existing permit which expires by 
limitation of time on December 31, 1989, 
and therefore pursuant to the provisions 
of section 5 of the Act of October 9, 1965 
(79 Stat. 969; 16 U.S.C. 20), is entitled to 
be given preference in the renewal of 
the permit and in the negotiation of a 
new permit as defined in 36 CFR 51.5. 

The Secretary will consider and 
evaluate all proposals received as a 
result of this notice. Any proposal, 
including that of the existing 
concessioner, must be postmarked or 
hand delivered on or before the sixtieth 
(60th) day following publication of this 
notice to be considered and evaluated. 

Dated: August 31, 1989. 

Alec Gould, 

Acting Regional Director, Mid-Atlantic 
Region. 

[FR Doc. 89-22616 Filed 9-25-89; 8:45 am] 
BILLING CODE 4310-70-M 


INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 290 (Sub No. 5) (89-4)] 


Quarterly Rail Cost Adjustment Factor 


AGENCY: Interstate Commerce 
Commission. 

action: Approval of rail cost adjustment 
factor and decision. 





SUMMARY: The Commission has 
approved a modified version of the 
fourth quarter 1989 rail cost adjustment 
~ factor (RCAF) and cost index filed by 
the Association of American Railroads. 
The fourth quarter RCAF (Unadjusted) 
is 1.080. The fourth quarter RCAF 
(Adjusted) is 1.060, an increase of 0.2 
percent over the third quarter RCAF 
(Adjusted) of 1.058. Maximum third 
quarter RCAF rate levels may not 
exceed 100.2 percent of maximum third 
quarter 1989 RCAF rate levels. 

Dates: Effective October 1, 1989. 

FOR FURTHER INFORMATION CONTACT: 
William T. Bono 

(202) 275-7354 © 
Robert C. Hasek 

(202) 275-0938 
TTD for hearing imparied 

(202) 275-1721. 

SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to, call 
or pickup in person from: Dynamic 
Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or telephone 
(202) 289-4357 or 4359. Assistance for 
the hearing imparied is available 
through TDD services (202) 275-1721 or 
by pickup from Dynamic Concepts, Inc., 
Room 2229 at Commission 
Headquarters. 

This action will not significantly affect 
either the quality of the human 
environment or energy conservation. It 
will not have a significant impact on a 
substantial number of small entities. 

Decided: September 19, 1989. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
André, Lamboley, and Phillips. Commissioner 
Lamboley commented with a separate 
expression. Chairman Gradison dissented 
with a separate expression. 

Noreta R. McGee, 

Secretary. 

{FR Doc. 89-22565 Filed 3-25-89; 8:45 am} 
BILLING CODE 7035-01-M 


[Ex Parte No. 290 (Sub-No. 4)] 

Railroad Cost Recovery Procedures; 
Productivity Adjustment : 
AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Adoption of 
Productivity Factor: 


SUMMARY: The Commission has adopted 


a 1987 value for the measure of railroad 
productivity growth and has 
incorporated that value, along with 
previously calculated data, into a six- 


year (1982-1987) averaging period. 
Productivity growth for 1987 is 1.176. 
The six-year (1982-1987) average 
productivity growth is 1.044. The 
productivity adjustment was adopted in 
Ex Parte No. 290 (Sub-No. 4), “Railroad 
Cost Recovery Procedures-Productivity 
Adjustment” (5 1.C.C. 2d 434) March 24, 
1989. The six-year average will be used 
to adjust the quarterly Rail Cost 
Adjustment Factor for productivity 
improvements. 

DATES: Effective October 1, 1989. 


FOR FURTHER INFORMATION CONTACT: 


William T. Bono 

(202) 275-7354 
Robert C. Hasek 

(202) 275-0938 
TDD for hearing impaired 

(202) 275-1721 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to, call 
or pick up in person from: Dynamic 
Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or telephone 
(202} 289-4357 or 4359. Assistance for 
the hearing impaired is available 
through TDD services (202) 275-1721 or 
by pickup from Dynamic Concepts, Inc., 
Room 2229 at Commission 
Headquarters. 

This action will not significantly affect 
either the quality of the human 
environment or energy conservation. It 
will not have a significant impact on a 
substantial number of small entities. 

Decided: September 19, 1989. 

By the Commission, Chairman Gradison, 
Vice Chairman Simmons, Commissioners 
Andre, Lomboley, and Phillips. Chairman 
Gradison dissented with a separate 
expression. 

Noreta R. McGee, 
Secretary. 


[FR Doc. 89-22687 Filed 9-25-89; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-55 (Sub-No. 313X)] 


CSX Transportation, Inc.; 
Abandonment euemition of Railroad 
Services in Marion County, WV 


Applicant has filed a notice of 
exemption under 49 CFR part 1152 
subpart F—Exempt Abandonments to 
abandon its 0.33-mile line of raijroad 
between Valuation Stations 41+58 and 
59+ 24 in Fairmont, Marion County, WV. 

Applicant has certified that: (1) no 
local traffic has moved over the line for 
at least 2 years; (2} any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
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by a user of rail service on the line (or a 
State or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on October 
26, 1989 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues, ' 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by October 6, 
1989.* Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by October 
16, 1989, with: Office of the Secretary, 
Case Control Branch, Interstate 
Commerce Commission, Washington, 
DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant’s representative: Patricia Vail, 
CSX Transportation, Inc., 500 Water 
Street, Jacksonville, FL 32202. 

If notice of exemption contains false 
or misleading information, use of the 
exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 


1 A stay will be routinely issued by the 
Commission in those where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 1.C.C.2d 377 (1989). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 


* See Exempt. of Rail Abandonment—Offers of 
Finan. Assist., 4 1.C.C.2d 164 (1987). 

® The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 
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The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by September 29, 1989. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 


Decided: September 20, 1989. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 
Secretary. 
[FR Doc. 89-22688 Filed 9-25-89; 8:45 am] 
- BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
National Institute of Justice 
Body Armor Users Workshop 


The National Institute of Justice (NIJ) 
will host a Body Armor Users Workshop 
on October 3, 1989, from 9 a.m. to 4:30 
p.m. at the Sheraton International 
Conference Center, 11801 Sunrise Valley 
Drive, Reston, VA. 

Open to all interested parties, the 
workshop will serve as a forum for 
individuals or organizations to express 
their views on police body armor 
standards. 

For further information or if:you are 
interested in attending the workshop 
and making a formal statement, please 
contact Bridget Muehlberger at NIJ's 
Technology Assessment Program 
Information Center at 1-800-248-2742 or 
(301) 251-5060. 

Dated: September 20, 1989. 

James K. Stewart, 

Director, National Institute of Justice. 

[FR Doc. 89-22608 Filed $-25-89; 8:45 am] 
BILLING CODE 4410-01-M 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


Public Hearing in Saginaw, MI; Railroad 
Accident 


In connection with the investigation of 
the derailment of CSX freight train and 
hazardous materials release, at 
Freeland, Michigan, on July 22, 1989, the 
National Transportation Safety Board 
will convene a public hearing at 8:30 


a.m. (local time), on Tuesday, October 
17, at the Saginaw Civic Center 
(International Center Grand Ballroom), 
303 Johnson Street, Saginaw, Michigan 
48607. For more information contact 
Alan Pollock, Office of Government and 
Public Affairs, National Transportation 
Safety Board, 800 Independence 
Avenue, SW., Washington, DC 20594, 
telephone (202) 382-6606. 

Dated: September 20, 1989. 
Bea Hardesty, 
Federal Register Liaison Officer. 
[FR Doc. 89-22604 Filed 9-25-89; 8:45 am] 
BILLING CODE 7533-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-277 and 50-278] 


Philadelphia Electric Co., et al.: 
Environmental Assessment and 
Finding of No Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering,.issuance of amendments to 
Facility Operating License Nos. DPR-44, 
and DPR-56, issued to Philadelphia 
Electric Company, Public Service 
Electric and Gas Company, Delmarva 
Power and Light Company, Atlantic City 
Electric Company (the licensees) for 
operation of the Peach Bottom Atomic 
Power Station, Unit Nos. 2 and 3, 
located in York County, Pennsylvania. 


Environmental Assessment 
Identification of Proposed Action 


The proposed amendments would 
revise the Technical Specifications (TSs) 
to reflect the installation of an 
additional transformer to supply offsite 
power to the station. 

The proposed action is in accordance 
with the licensee’s application for 
amendments dated March 9, 1989. 


The Need for the Proposed Action 


The proposed changes to the TS are 
required to clarify that the new 
transformer is a permissible offsite 
power source. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the proposed revision to 
the TS. The proposed revision would 
eliminate uncertainty as to whether the 
new transformer, in addition to the 
transformers previously installed, is a 
permissible offsite source, would 
achieve more consistency with the 
Standard Technical Specifications and 
would include the transformer in the 
Technical Specification BASES. 


BEST COPY AVAILABLE 


The proposed changes do not increase 
the probability or consequences of 
accidents, no changes are being made in 
the types of any effluents that may be 
released offsite, and there is no 
significant increase in the allowable 
individual or cumulative occupational 
radiation exposure. Accordingly, the 
Commission concludes that this 
proposed action would result in no 
significant radiological environmental 
impact. 

With regard to potential 
nonradiological impacts, the proposed 
changes to the TS involve systems 
which are not located within the 
restricted area as defined in 10 CFR part 
20. These changes do not affect 
nonradiological plant effluents and have 
no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
amendments. 

The Notice of Consideration of 
Issuance of Amendment To Facility 
Operating License and Proposed No 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
June 28, 1989 (54 FR 27235). No request 
for hearing or petition for leave to 
intervene was filed following this notice. 


Alternatives to the Proposed Action 


Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 

The principal alternative would be to 
deny the requested amendments. This 
would not reduce environmental 
impacts of plant operation and would 
result in Technical Specifications which 
do not completely reflect the permissible 
sources of offsite power to the plant. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Final Environmental Statement. 
related to the Operation of Peach 
Bottom Atomic Power Station, Units 2 
and 3, dated April 1973. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
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that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for amendments 
dated March 9, 1989, which is available 
for public inspection at the 
Commission's Public Document Room, 
2120 L Street, NW., Washington, DC 
20555, and at the State Library of 
Pennsylvania, Education Building, 
Walnut Street and Commonwealth 
Avenue, Box 1601, Harrisburg, 
Pennsylvania 17105. 

Dated at Rockville, Maryland, this 19th day 
of September 1989. 

For the Nuclear Regulatory Commission. 
Walter Butler, 

Director, Project Directorate I-2, Division of 
Reactor Projects 1/1, Office of Nuciear 
Reactor Regulation. 

[FR Doc. 89-22725 Filed 9-25-89; 8:45 am] 
BILLING CODE 7590-01-M 


Nuclear Waste Advisory 
Committee; Meeting 


The Advisory Committee on Nuclear 
Waste (ACNW) will hold a working 
group meeting on October 10, 1989, 1:00 
p.m.—5:30 p.m., room P-110, 7920 
Norfolk Avenue, Bethesda, MD. The 
following topics will be discussed: 

(1) Draft Technical Positions on Tectonic 
Models, Seismic Hazards and 
Volcanism 

(2) State of Nevada and DOE Responses 
on Tectonic Model Technical Position 

(3) Related technical topics. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6, 1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and Staff. The Office of the 
ACRS is providing Staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the Office of the ACRS as far 
in advance as practicable so that 
appropriate arrangement can be made to 
allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 


determined by the ACNW Working 
Group Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the Executive Director of the 
Office of the ACRS, Mr. Raymond F. 
Fraley (telephone 301/492-4516), prior to 
the meeting. In view of the possibility 
that the schedule for ACNW meetings 
may be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director if such rescheduling would 
result in major inconvenience. 


Dated: Dated: September 19, 1989. 
Richard Major, 
Chief, Review Group No. 1. 


[FR Doc. 89-22647 Filed 9-25-89; 8:45 am] 
BILLING CODE 7590-01-¥ 


Advisory Committee on Nuclear 
Waste; Meeting 


The Advisory Committee on Nuclear 
Waste (ACNW) will hold its 14th 
meeting on October 11-13, 1989, 8:30 
a.m.—5:00 p.m. each day, Room P-110, 
7920 Norfolk Avenue, Bethesda, MD. 
The purpose of this meeting includes: 

(1) Review the rule being prepared by 
the NRC staff concerning the 
considerations of anticipated and 
unanticipated processes and events for 
the proposed high-level waste 
repository. 

(2) A review of “IAEA Safety 
Principles and Technical Criterion for 
the Underground Disposal of High-Level 
Radioactive Wastes,” and the NRC staff 
position paper on this standard. 

(3) A discussion of EPRI views with 
respect to the high-level waste 
repository program. 

(4) A status report of recent 
developments regarding EPA's standard, 
40 CFR 191, “Environmental Radiation 
Protection Standards For Management 
and Disposal of Spent Nuclear Fuel, 
High-Level and Transuranic Radioactive 
Wastes.” 

(5) Progress Report by the NRC staff 
on LLW Performance Assessment 
Methodology for information and 
comments. 

(6) NRC staff position and draft 
proposed rule for LLW manifest for 
information and comments. 

(7) Review of the Technical Position 
on Earthquake Hazards. 

(8) A status report of EPA criteria for 
the treatment, storage and disposal of 
mixed radioactive and hazardous waste. 

(9) A status report by the NRC staff 
and an opportunity to offer preliminary 


comments on the Substantially 
Complete Containment Definition. 

(10) A status report on the waste ~- 
acceptance process for defense and 
West Valley wastes. 

(11) Review the Technical Position on 
the “Design of Erosion Protection Covers 
for Stabilization of Uranium Mill 
Tailings Sites.” 

(12) Report and consideration of 
topics considered during the October 10, 
1989 ACNW Working Group session. 
Possible topics include: completion of 
review of the Technical Position on 
Tectonic Models, exploration of issues 
involving volcanism, and DOE’s 
geophysical program. 

(13) An administrative session to 
discuss anticipated proposed Committee 
activities, future meeting agendas, and 
organizational matters, as appropriate. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6, 1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and Staff. The Office of the 
ACRS is providing Staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the Office of the ACRS as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the 
Executive Director of the Office of the 
ACRS, Mr. Raymond F. Fraley 
(telephone 301/492-4516), prior to the 
meeting. In view of the possibility that 
the schedule for ACNW meetings may 
be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director if such rescheduling would 
result in major inconvenience. 

Dated: September 20, 1989. 

John C. Hoyle, 

Advisory Committee Management Officer. 
[FR Doc. 22648 Filed 9-25-89; 8:45 am] 
BILLING CODE 7590-01-M 
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[Docket No. 50-400] 


Carolina Power & Light Co.; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
63 issued to Carolina Power & Light 
Company (the licensee) for operation of 
Shearon Harris Nuclear Power Plant, 
Unit 1, located in Wake and Chatham 
Counties, North Carolina. 

The amendment request dated 
February 22, 1989 was previously 
noticed (54 FR 15823, April 19, 1989). The 
licensee’s request of February 22, 1989, 
proposed to have separate residual heat 
removal (RHR) flow rate Technical 
Specifications (TS) when the refueling 
cavity was full of water and when the 
water level was at or below the reactor 
vessel flange. The separate RHR flow 
regimes were to allow a reduced flow 
rate when the water level was lowered 
to the reactor vessel flange level or 
below to avoid possible cavitation and 
subsequent damage to the RHR pump. 
The licensee’s amendment request 
established no minimum flow rate when 
the water level was at or below the 
reactor vessel flange. 

During the course of the review, the 
staff determined that the reduction of 
flow rate for water level at the vessel 
flange or below needed to be bounded 
since the RHR flow has a mitigating 
mixing function in the boron dilution 
accident. Potential boron dilution 
accidents are precluded by 
adminstratively controlling valves in 
lines to unborated water sources. As a 
further precaution, should the controls 
on the unborated water sources fail or 
be ignored, sufficient RHR flow is 
necessary for thorough mixing so the 
boron dilution event proceeds as slowly 
as possible. Slow progression of the 
boron dilution event provides maximum 
time for operator discovery and 
correction. This matter was discussed 
with the licensee and after further 
evaluation on June 7, 1989, the licensee 
supplemented their original request by 
proposing a reduced flow rate limit of 
900 gpm or greater when the water level 
was at or below the reactor vessel 
flange. It was determined that a notice 
and No Significant Hazards 
Consideration (NSHC) would be 
required. The licensee submitted the 
NSHC and supporting analysis by letter 
dated August 22, 1989. The reduced flow 
rate limit provides both a reduction of 


RHR pump cavitation potential and 
additional assurance that proper 
mitigation of the boron dilution event 
exists. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the request for 
amendment involves no significant 
hazards consideration. Under the 
Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

As required by 10 CFR 50.91(a), the 
licensee has provided the following no 
significant hazards consideration 
determination: 


1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The existing 
requirement of Specification 3/4.9.8.2 that at 
least one RHR loop be in operation ensures 
that: (1) Sufficient cooling capacity is 
available to remove decay heat and maintain 
the water in the reactor vessel below 140°F as 
required in Mode 6, and (2) sufficient coolant 
circulation is maintained through the core to 
minimize the effect of a boron dilution 
incident and prevent boron stratification. The 
Mode 6 minimum flow limit of 2500 gpm was 
established to alleviate the potential for 
boron stratification under refueling 
conditions. However, achieving 2500 gpm 
flow rate at the reduced water levels of mid- 
loop operation could cause cavitation and 
eventual damage of the RHR pumps. Boron 
stratification is only a concern with the large 
volumes of water present when the refueling 
cavity is filled. Sufficient mixing exists, even 
at low RHR flow rates, to preclude boron 
stratification when the water level is below 
the reactor vessel flange. For the boron 
dilution event, administrative controls to 
isolate potential sources of non-borated 
water from the reactor, established in 
Technical Specification 3/4.9.1, prevent a 
boron dilution event while in Mode 6. 
However, even if a boron dilution event is 
assumed to occur, an evaluation has been 
completed which demonstrates that an RHR 
flow rate of 900 gpm provides sufficient 
mixing of the RCS volume used in the Mode 6 
boron dilution analysis and that the existing 
FSAR analysis remains valid. 

Since boron stratification is not a concern 
at reduced RCS water inventories and since 
the minimum RHR flow of 900 gpm is 
sufficient to ensure adequate mixing for a 
postulated boron dilution event, the proposed 
revision to reduce the minimum flow limit to 


900 gpm when the RCS water level is below 
the reactor vessel flange does not. _- 
significantly increase the probability or 
consequences of an accident previously 
evaluated. 

2. The proposed amendment does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. The proposed amendment splits 
the existing surveillance requirement info 
two separate surveillances. The first, 
Surveillance Requirement 4.9.8.2.1, is 
applicable when the RCS water level is at or 


- above the reactor vessel flange and 


maintains the 2500 gpm minimum flow limit. 
The second, Surveillance Requirement 
4.9.8.2.2, is applicable when the RCS water 
level is below the reactor vessel flange and 
requires that one RHR loop be verified in 
operation and circulating reactor coolant at a 
flow rate greater than or equal to 900 gpm at 
least once per 12 hours. As stated above, the 
proposed amendment does not involve any 
physical changes, additions, modifications, or 
deletions to existing equipment or systems. 
Therefore, the proposed amendment cannot 
create the possibility of a new or different 
kind of accident. 

3. Reducing the minimum RHR flow limit 
from 2500 gpm to 900 gpm when the RCS 
water level is below the-reactor vessel flange 
does not involve a significant reduction in the 
margin of safety. As stated above, the Mode 6 
minimum flow limit of 2500 gpm was 
established to alleviate the potential for 
boron stratification under refueling 
conditions. Boron stratification is only a 
concern with the large volumes of water 
present when the refueling cavity is filled. 
Sufficient mixing exists, even at low RHR 
flow rates, to preclude boron stratification 
when the water level is below the reactor 
vessel flange. For the boron dilution event, 
administrative controls to isolate potential 
sources of non-borated water from the 
reactor, established in Technical 
Specification 4/4.9.1, prevent a boron dilution 
event while in Mode 6. However, even if a 
boron dilution event is assumed to occur, an 
evaluation has been completed which 
demonstrates that an RHR flow rate of 900 
gpm provides sufficient mixing of the RCS 
volume used in the Mode 6 boron dilution 
analysis and that the existing FSAR analysis 
remains valid. Since the boron stratification 
is not a concern at reduced RCS water 
inventories and since the minimum RHR flow 
of 900 gpm is sufficient to ensure adequate 
mixing for a postulated boron dilution event, 
the proposed amendment does not result in a 
significant reduction in the margin of safety. 


Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 





normally make a final determination 
unless it receives a request for hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene are discussed below. 

By October 26, 1989, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the Local Public Document 

‘ Room located at Cameron Village 
Regional Library, 1930 Clark Avenue, 
Raleigh, North Carolina 27605. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made party to the proceeding; (2) the 
nature and extent of the petitioner's 


property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
request for amendment involves no 
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significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If a final determination is that the 
amendment involves significant hazards 
consideration any hearing held would 
take place before the issuance of any 
amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this aciton, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Elinor G. Adensam: (petitioner's name 
and telephone number), (date petition 
was mailed), (plant name), and 
(publication date and page number of 
this Federal Register notice). A copy of 
the petition should also be sent to the 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to R. E. 
Jones, General Counsel, Carolina Power 
& Light Company, P.O. Box 1551, 
Raleigh, North Carolina 27602. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
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Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1)(i)-(v) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated August 22, 1989, 
which is available for public inspection 

. at the Commission's Public Document 
_ Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC 20555 and 
at the Local Public Document Room 
located at Cameron Village Regional 
Library, 1930 Clark Avenue, Raleigh, 
North Carolina 27605. 

Dated at Rockville, Maryland, this 21st day 
of September, 1989. 

For the Nuclear Regulatory Commission. 
Ronnie Lo, 
Acting Director, Project Directorate H-1, 
Division of Reactor Projects—I/II, Office of 
Nuclear Reactor Regulation. 
[FR Doc. 89-22726 Filed 9-25-89; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF MANAGEMENT AND 
BUDGET 


Cumulative Report on Rescissions and 
Deferrais 


September 1, 1989. 


This report is submitted in fulfillment 
of the requirement of section 1014(e) of 
the Impoundement Control Act of 1974 
(Pub. L. 93-344). Section 1014(e) provides 
for a monthly report listing all budget 
authority for this fiscal year for which, 
as of the first day of the month, a special 
message has been transmitted to the 
Congress. 

This report gives the status as of 
September 1, 1989 of six rescission 
proposals and 14 deferrals contained in 
the first four special messages of FY 
1989. These messages were transmitted 
to the Congress on September 30 and 
November 29, 1988, and January 9 and 
April 18, 1989. 


Rescissions (Table A and Attachment 


As of September 1, 1989, there are no 
funds being withheld related to 
rescission proposals. 


Deferrals (Table B and Attachment B) 


As of September 1, 1989.$1,686.7 
million in budget authority was being 
deferred from obligation. Attachment B 
shows the history and status of each 
deferral reported during FY 1989. 


Information from Special Messages 


The special messages containing 
information on the rescission proposals 
and deferrals covered by this 
cumulative report are printed in the 
Federal Register listed below: 

Vol. 53, FR p. 39879, Wednesday, October 12, 

1988 
Vol. 53, FR p. 49530, Wednesday, December 7, 

1988 
Vol. 54, FR p. 1650, Friday, January 13, 1989 
Vol. 54, FR p. 18234, Thursday, April 27, 1989 
Richard G. Darman, 

Director. 
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Attachment A - | 





As of September 1, 1989 Amount 
Amounts in Thousands of Dollars Previously 
Rescission Considered 
Agency/Bureau/Account Number by Congress 





DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 


Housing Programs: 


Subsidized housing programs.....eecccsseee  R8&I-1 20,000 
Community Planning and Development: 
Urban development action grants......se.2.  R89-2 51,651 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service: 


Raed SCUUISITION, ccccescdoccccccscccccccece REPS 30,000 
National Park Service: 
Land acquisition and State assistance...... R89-4 35,000 


DEPARTMENT OF JUSTICE 

Office of Justice Programs: 

dustice assistance......ccccccccccccccccces REIS 5,000 
DEPARTMENT OF LABOR 


Employment Standards Administration: 
Black tung disability trust fund........... R89-6 1,445 


TOTAL, RESCISSIONS.....csccecceccccccccccce 143,096 





NOTES. - The $20 million proposed for rescission in Rescission Proposal 
Therefore, there was no need to release the funds. 


- On March 16, the entire $5 million included in Rescission prof 
obligation. However, P.L. 101-45 subsequently rescinded $2,05 
proposed for rescission. 


A - Status of Rescissions - Fiscal Year 1989 








t Amount 

sly Currently Date of . Amount . Amount Date Congressional 
red before Message Rescinded Made Made Action 
ess Congress Available Available 

), 000 1-9-89 (See note below.) 

1,651 1-9-89 51,651 2-28-89 

),000 1-9-89 30,000 2-28-89 

5, 000 1-9-89 35,000 2-28-89 

}, 000 1-9-89 2,053 2,947 3-16-89 P.L. 101-45 
445 1-9-89 ‘ 1,445 3-16-89 

096 0 2,053 121,043 


posal No. 89-1 was never withheld from obligation. 


) proposal No. R89-5 was made available for 
$2,053,000, leaving $2,947,000 available of the funds 


88r6E: 


S89H0N / 686I ‘9z Jaquiaydag ‘Aepseny, / Set ‘ON ‘pg ‘[OA / 10}8]8ey JeIEpe.7 











Attachment B - Status 





As of September 1, 1989 Amount a 
Amounts in Thousands of Dollars Transmitted Trar 
Deferral Original Sut 

Agency/Bureau/Account Number Request Cha 





FUNDS APPROPRIATED TO THE PRESIDENT 


International Security Assistance 


Foreign military sales credit.......... eeee DEI-11 4,122,750 

Economic support furnd....csccccccscccsccees D89-01 592,760: 
D89-01A , 

Military assistance......cccsscecccccccccee DEI-12 457,000 

International military education and 

CHBINING ccccodccsccccces addsepedeseeseces Oe ts 37,400 


Agency for International Development 
International disaster assistance.......... D89-14 18,125 


Special Assistance for Central America 
Promotion of stability and security in 
Central America......... edtcvetcovceccoss DOP e 1,000 
DEPARTMENT OF AGRICULTURE 


Forest Service 


Expenses, brush disposal......csccccsscceee DEI-3 144,649 
Cooperative Work....csccccccccccccccsccecce DEIWG 335,263 
089-4A 


DEPARTMENT OF DEFENSE - CIVIL 


Wildlife Conservation, Military Reservations 
Wildlife conservation, Defense......seee.e- D89-5 1,212 
D89-5A 


DEPARTMENT OF ENERGY 


Power Marketing Administration 
Southwestern Power Administration, 
Operation and maintenance.......ccescscees DEI- 
D89- 


6 
oA 


atus of Deferrals - Fiscal Year 1989 





Amount Congres- Amount 
| Transmitted Cumulative sionally Congres- Cumulative Deferred 
Subsequent Date of OMB/Agency Required sional Adjust- as of 


Change (+) Message Releases (-) Releases (-) Action ments (+) 9-1-89 





z 

oe 

11-29-88 4,122,750 0 B 
09-30-88 a 
2,054,000 11-29-88 2,276,710 471 «372,521 g. 
11-29-88 457,000 0 e 

-= 

11-29-88 37,400 . 0 ~ 

< 

g, 

11-29-88 15, 164 2,961 z 

Zz 

9 

09-30-88 1,000 0 < 

R 

= 

: 

09-30-88 751 143,898 = 
09-30-88 < 
172,737 04-18-89 508,000 0 on 
3 

5 

3 

09-30-88 ® 
227 04-18-89 56 1,383 8 
8 

4 =, 

09-30-88 2 
5,600 04-18-89 8,400 = 
J 

Qa 








Attachment B - Status 





As of September 1, 1989 Amount A 
Amounts in Thousands of Dollars Transmitted Tran 
Deferral Original Sub 

Agency/Bureau/Account Number Request Chai 





DEPARTMENT OF HEALTH AND HUMAN SERVICES 


Social Security Administration 
Limitation on administrative expenses 
(construction)..... Sdced hs so rhwlbes b6bne - 089-7 6,745 


DEPARTMENT OF JUSTICE 


Office of Justice Programs 
Crime victims fund... .csccccccccccccccscees D8B9-8 90,000 
D89-8A 


DEPARTMENT OF STATE 


Bureau for Refugee Programs 
United States emergency refugee and 
migration assistance fund, executive...... 089-9 26,135 
D89-9A 


DEPARTMENT OF TRANSPORTATION 


Federal Aviation Administration 
Facilities and equipment (Airport and 
Bifrway trust furnd).....ccscccccsccccccees D8B9-10 823,608 
D89-10A 


TOTAL, DEFERRALS... ..ccscccccccccccccccceccce 6,659,446 2,¢ 


[FR Doc. 89-22528 Filed 9-25-89; 8:45 am] 
BILLING CODE 3110-01-C 


atus of Deferrals - Fiscal Year 1989 





Amount Congres- Amount 
Transmitted Cumulative sionally Congres- Cumulative Deferred 
Subsequent Date of OMB/Agency Required sional Adjust- as of 


Change (+) Message Releases (-) Releases (-) Action ments (+) 9-1-89 





09-30-88 

80 04-18-89 6,824 
09-30-88 

35,000 04-18-89 125,000 
09-30-88 

27,000 11-29-88 59,092 6,001 Oh 
09-30-88 

202,084 11-29-88 1,025,692 

2,496,728 7,475,924 0 6,472 1,686,723 
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PATENT AND TRADEMARK OFFICE 
[Docket No. 90922-9222] 


Extension of Existing Interim Orders 


AGENCY: Patent and Trademark Office. 
ACTION: Notice of initiation of 
proceeding and extension of interim 
orders. 


sSumMMaRY: The Assistant Secretary and 


Commissioner of Patents and 
Trademarks is initiating a proceeding to 
review the progress that has been made 
toward establishing legal measures for 
the protection of semiconductor chips in 
those countries to which interim 
protection has been extended, and to 
consider possible extension of existing 
interim orders. Comments are solicited. 
To provide sufficient time for interested 
parties to comment and for the 
Commission to conduct a thorough 
review, the existing interim orders are 
extended until December 31, 1989. 

DATE: Comments must be received in the 
Office of the Commissioner of Patents 
and Trademarks by 5:00 p.m. on October 
26, 1989. 

appress: Address written comments to 
the Assistant Commissioner for External 
Affairs, United States Patent and 
Trademark Office, Box 4, Washington, 
DC 20231. 

Materials submitted will be available 
for public inspection in the Office of the 
Assistant Commissioner for External 
Affairs, Suite 902, Crystal Park Building 
2, 2121 Crystal Drive, Arlington, 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Michael K. Kirk, Assistant 
Commissioner for External Affairs, 
United States Patent and Trademark 
Office, Box 4, Washington, DC 20231. 
SUPPLEMENTARY INFORMATION: Under 
section 914 of the Semiconductor Chip 

. Protection Act (SCPA), 17 U.S.C. 914, the 
Assistant Secretary and Commissioner 
of Patents and Trademarks has been 
delegated the responsibility to 
determine when and under what 
conditions foreign mask works will be 
eligible for interim protection in the 
United States. To be eligible for interim 
protection, it must be established that a 
foreign government is making good faith 
efforts toward establishing a regime of 
protection substantially similar to that 
established under the SCPA. 

The Assistant Secretary and 
Commissioner of Patents and 
Trademarks has issued interim orders 
extending protection to mask work 
owners in 19 States until October 31, 
1989. See 54 FR 13931 (April 6, 1989). 

The legislative history of section 914 
demonstrates that Congress intended 


that the Executive branch use the 
issuance of interim protection orders 
under section 914 of the SCPA as a 
means to encourage other nations to 
move expeditiously to establish regimes 
with balanced levels of protection. See 
H.R. Rep. No. 100-388, 100th Cong., ist 
Sess. 3-4 (1987). 

The Commissioner is initiating this 
proceeding in order to determine 
whether extension of the existing 
interim orders will serve the public 
interest in attaining an effective 
international regime of protection for 
semiconductor chip layout designs. In 
making these determinations, the 
Commissioner will consider the degree 
and extent to which each country now 
subject to section 914 orders has 
demonstrated its commitment to achieve 
and maintain protection substantially 
similar to the SCPA. 

In order to provide interested parties 
with sufficient time to comment, and to 
ensure that the Commissioner has ample 
opportunity to review the progress that 
has been made toward establishing legal 
measures for the protection of 
semiconductor chips in those countries 
to which interim protection has been 
extended, the existing interim orders are 
hereby extended until December 31, 
1989. 


Dated: September 19, 1989. 
Jeffrey M. Samuels, 
Acting Commissioner of Patents and 
Trademarks. 
[FR Doc. 89-22685 Filed 9-25-89; 8:45 am] 
BILLING CODE 3510-16-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, 
incorporated 


September 20, 1989. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission”) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and Rule 12f-1 thereunder 
for unlisted trading privileges in the 
following securities: 

Hyperion Total Return Fund, Inc. 

Common Stock, $.01 Par Value (File 

No. 7-5340) 
Odgen Projects, Inc. 
Common Stock, $.50 Par Value (File 
No. 7-5341) 
Tosco Corporation 
Common Stock, $.75 Par Value (File 
No. 7-5342) 


Vivra Incorporated 
Common Stock, $.01 Par Value (File 
No. 7-5343) 
Grace Energy Corporation 
Common Stock, $1.00 Par Value (File 
_ No. 7-5344) 
Grown Cork & Seal Company, Inc. 
Common Stock, $5.00 Par Value (File 
No. 7-5345) 
CUC International, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-5346) 
Waxman Industries, Inc. 
Common Stock, No Par Value (File 
No. 7-5347) 
Chart House Enterprises, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-5348) 
Harken Energy Corporation 
Common Stock, $1.00 Par Value (File 
No. 7-5349) 
Wheelabrator Technologies, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-5350) 
Tyler Corporation 
Common Stock, $.10 Par Value (File 
No. 7-5351) 
International Recovery Corporation 
Common Stock, $.01 Par Value (File 
No. 7-5352) 
Synovus Financial Corp. 
Common Stock, $1.00 Par Value (File 
No. 7-5353) 
British Steel Plc 
Final Installment American 
Depositary Receipts, No Par Value 
(File No. 7-5354) 
Reading & Bates Corporation 
Common Stock, $.05 Par Value (File 
No. 7-5355) 


These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before October 12, 1989, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it, that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 





For the Commission, by the Division of 


[FR Doc. 89-2881 Filed 9-25-89; 8:45 am} 
BILLING CODE 8010-01-M 


[Release No. 34-27258; File No. SR-NASD- 


89-26] 


Seif-Regulatory Organizations; 
National Association of Securities 


Proposed 

Notice and Availability to Membership 
and Press of Su Expulsions, 
Revocations and Monetary Sanctions 


The National Association of Securities 
Dealers, Inc. (“NASD”) submitted on 
June 28, 1989, and amended on August 
28 and September 5, 1989, a proposed 
rule change pursuant to section 19(b) of 
the Securities Exchange Act of 1934 
(“Act")}* and Rule 19b-4 thereunder.* 
The proposal amends the NASD’s Rules 
of Fair Practice * to allow the NASD to 
provide required information to its 
members via the Notice to Members 
mechanism, have the members 
distribute pertinent information to the 
appropriate parties within a member 
firm, and to require members to 
maintain a copy of the NASD Manual 
(“Manual”) in every branch office. The 
proposed changes will allow the NASD 
to incorporate into the Rules of Fair 
Practice the ability to disseminate 
necessary information (i.e. suspensions, 
cancellations of membership) by means 
other than the Manual. The proposal 
was precipitated by changes in the 
updating schedule of the Manual from a 
monthly to quarterly basis. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposal was provided by the 
issuance of a Commission release 
(Securities Exchange Act Release No. 
27105, August 9, 1989) and by 
publication in the Federal Register (54 
FR 33797, August 16, 1989). No 
commenis were received with respect to 
the proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 


1 The first amendment is superceded by the 
second amendment. The second amendment does 
not change the text of the proposed rule change. It 
relates only to the affirmative NASD membership 
vote results in favor of the proposal and amends the 
NASD's “Statement of Purpose of, and Statutory 
Basis for, the Proposed Rule in the 
proposal submitted to provide 

the changes. 


215 U.S.C. § 78s{b)}(1) (1962). 
317 CFR § 240.19b-4 (1989). 
* NASD Manual, paregraphs 2201, 2301, 2401. 


the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of Section 
15A * and the rujes and regulations 
thereunder. 

it is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority.® 

Dated: September 19, 1989. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 89-22679 Filed 9-25-89; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-2757; File No. SR-NASD- 


Contracts Representative 
(“Series 6”) Qualification Examination 
The National Association of Securities 
Dealers, Inc. (“NASD") submitted on 
July 12, 1989 a proposed rule change 
pursuant to Section 19{b) of the 
Securities Exchange Act of 1934 
(“Act”) 2 and Rule 19b-4 thereunder.® 
The proposal amends the examination 
specifications and study outline for the 
Investment Company/ Variable 
Contracts Products Representative 
(“Series 6”) qualification examination. 
The NASD periodically reviews the 
content of the examination to determine 
whether amendments are necessary or 
appropriate in view of changes 
pertaining to the subject matter covered 
by the examination. 
Notice of the proposed rule change 
together with the terms of substance of 
the proposal was provided by the 
issuance of a Commission release 
(Securities Exchange Act Release No. 
27119, August 9, 1989) and by 
publication in the Federal Register (54 
FR 33794, August 16, 1989). No 
comments were received with regard to 
the proposed change. 
The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 


545 U.S.C. § 780-3 (1982). 

® 17 CFR 200.30-3(a)(12). 
116 U.S.C. § 78e{b}(1) (1962). 
2 17 CFR 240.19b-4 (1989). 
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applicable to the NASD and, in 
particular, the requirements of section 
15A ° and the rules and regulations 
thereunder. 


It is therefore ordered, pursuant to 
section 19{b}{2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved, effective 
January 1, 1990. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority.* 

Dated: September 18, 1989 
Jonathan G. Katz, 

Secretary. 
[FR Doc. 69-22680 Filed 9-25-89; 8:45 am] 
BILLING CODE 8010-01-88 


DEPARTMENT OF STATE 


Organization for the international 
Telegraph and Telephone Consultative 
Committee (CCITT) National 
Committee; Meeting 


The Department of State announces 
that the National Committee for the U.S. 
Organization for the International 
Telegraph and Telephone Consultative 
Committee (CCITT), will meet on 
November 1, 1989 in the Loy Henderson 
Auditorium, Department of State, 2201 C 
Street, NW., Washington, DC. The 
meeting will begin at 9:30 a.m. and will 
continue till 2:00 p.m. 

The National Committee assists in the 
resolution of administrative/procedural 
problems pertaining to U.S. CCITT 
activities; provides advice on matters of 

policy and positions in the preparation 
for CCITT Plenary Assemblies and 
meetings of the oe Study 
Groups; provides advice an 
recommendations in regard to the work 
of the U.S. CCITT Study Groups; and 
recommends the disposition of proposed 
U.S. contributions to the international 
CCITT which are submitted to the 
Committee for consideration. 

The agenda of the meeting will 
include a review of the results of the 
Strategic Planning Group activity on the 
upcoming study of the ITU structure and 
functioning, a review of the ad hoc 
group for technical cooperation and 
development and a further update of the 
U.S. guidelines for contributions. 

Members of the general public may 
attend the meeting and join in the 
discussion, subject to the instructions of 
the Chairman. Admittance of public 
members will be limited to the seating 
available. In that regard, entrance to the 
Department of State building is 


215 U.S.C. $ 760-3 (1982). 
417 CFR 200.30-{a}{12) (1989). 





Federal Register / Vol. 54, No. 185 / Tuesday, September 26, 1989 / Notices 


controlled and entry will be facilitated if 
arrangements are made in advance of 
the meeting. Prior to the meeting, 
persons who plan to attend should so 
advice the office of Mr. Earl Barbely, 
State Department, Washington, DC.; 
telephone (202) 647-5220. All attendees 
must use the C entrance to the building. 
Dated: September 18, 1989. 
Earl §. Barbely, 
Director, Office of Telecommunications and 
Information Standards; Chairman, U.S. 
CCITT National Committee. 
[FR Doc. 89-22643 Filed 9-15-89; 8:45 am] 
BILLING CODE 4770-07-" 


DEPARTMENT OF TRANSPORTATION 


Coast Guard 
[CGD 89-075] 


Lower Mississippi River Waterway 
Safety Advisory Committee Meeting 


Pursuant to section 10{a) of the 
Federal Advisory Committee Act (Pub. | 
L. 92-404; 5 U.S.C. App 1) notice is 
hereby given of a meeting of the Lower 
Mississippi River Waterway Safety 
Advisory Committee. The meeting will 
be held on Tuesday, October 17, 1989, in 
the 29th Floor Boardroom of the World 
Trade Center, 2 Canal Street, New 
Orleans, LA at 9:00 a.m. The agenda for 
the meeting consists of the following 
items: 

1. Call to Order. 

2. Minates of the 11 july 1989, meeting. 
3. Charter renewal. 

4. Update on past resolutions. 

a. Proposed FM Channel 13/67 

boundaries. 

b. Proposed new line of demarcation. 

c. Bridge-to-Bridge Radiotelphone Act 

Amendment. 
5. New Business. 
6. Adjournment. 

The purpose of this Advisory 
Committee is to provide consultation 
and advice to the Commander, Eighth 
Coast Guard District on all areas of 
maritime safety affecting this waterway. 

The meeting is open to the public. 
Members of the public may present 
written or oral statements at the 
meeting. 

Additional information may be 
obtained from Commander G.A. Bird, 
USCG, Executive Secretary, Lower 
Mississippi River Waterway Safety 
Advisory Committee, c/o Commander 
Eighth Coast Guard District (oan) Room 
1141, Hale Boggs Federal Building, 501 
Magazine Street, New Orleans, LA 
70130-3396, telephone number (504) 589- 


Dated: September 15, 1969. 
W.F. Merlin, 
Rear Admiral, U.S. Const Guard, Commander, 
Eighth Coast Guard District. 
[FR Doc. 89-22618 Filed 9-25-89 8:45 am] 
BILLING CODE 4910-14- 


Federal Aviation Administration 


Flight Service Station at Michiana 
Regional Airport; South Bend, IN 
AGENCY: Federal Aviation 
Administration [FAA), DOT. 
ACTION: Notice of closing. 


summary: Notice is hereby given that on 


August 29, 1989, the Flight Service 
Station {FSS) at South Bend, Indiana 
was closed. Services to the aviation 
public in the South Bend flight plan area, 
formerly provided by the South Bend 
FSS, are being provided by automated 
flight service stations {AFSS) at Terre 
Haute, Indiana and Lansing, Michigan. 
This information will be reflected in the 
FAA organization statement the next 
time it is reissued. 
[Sec. 313 (a), 72 Stat. 752; 49 U.S.C. 1354.] 
Dated: September 11, 1989. 
Timothy P. Forte, 
Regional Administrator, Great Lakes Region. 
[FR Doc. 89-22724 Filed 9-25-69; 8:45 amj 
BILLING CODE 4910-13-M 


Aviation Security Advisory Committee 
Establishment 


AGENCY: Federal Aviation 
Administration. 

ACTION: Notice of Aviation Security 
Advisory Committee establishment. 
SUMMARY: Notice is hereby given of the 
establishment of the Aviation Security 
Advisory Committee. The Federal 
Aviation Administrator is the sponsor of 
the Committee, which will consist of 
members appointed by the 
Administrator as representatives of a 
broad perspective of the aviation 
community. The chairperson is the FAA 
Director of Civil Aviation Security. The 
Committee will examine all areas of. 
civil aviation security with the aim of 
providing recommendations for the 
improvement of methods, equipment, 
and procedures which will ensure a high 
degree of safety for the traveling public. 
The functions of the Committee are 
solely advisory. 

The Secretary of Transportation has 
determined that the information and-use 
of the Committee are necessary in the 
public interest in connection with the 
performance of duties imposed on FAA 
by law. Meetings of the Committee will 


be open to the public except as 
authorized by section 10{d} of the 
Federal Advisory Committee Act. 
FOR FURTHER INFORMATION CONTACT: 
The Office of Civil Aviation Security 
(ACS), 800 Independence avenue, SW., 
Washington, DC 20591. 

Issued in Washington, DC, on September 
19, 1989. 
Raymond A. Salazar, 
Director of Civil Aviation Security. 
[FR Doc. 89-22723 Filed 9-25-89; 8:45 am] 
BILLING CODE 4919-13-M 


Federal Highway Administration 


Environmental Impact Statement; St. 
Croix County, W1 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of intent. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
on STH 35/64 in St. Croix County, 
Wisconsin. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Jaclyn D. Lawton, Environmental 
Coordinator, Wisconsin Division, 
FHWA, 4502 Vernon Boulevard, 
Madison, Wisconsin 53705-4905, 
Telephone: 608/264-5967. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Wisconsin Department of 
Transportation (WisDOT}, will prepare 
an Environmental Impact Statement 
(EIS) on a proposal to improve State 
Trunk Highway (STH) 35/64 between 
Houlton and New Richmond, St. Croix 
County, a distance of about 14 miles. 
The project is considered necessary to 
provide for existing and projected traffic 
demand during a.m. and p.m. peak 
commuter times and on summer 
weekends when the study area 
experiences high recreational volumes. 
This project corridor is also designated 
a multi-lane connector in the WisDOT 
Corridors 2020 Highway Network Plan. 
Alternatives under consideration 
include (1) taking no action; (2) widening 
STH 35/64 in its present location; (3) 
constructing a multi-lane highway in a 
new location; and (4) a combination of 
(2) and (3). Incorporated into the studies 
of the build alternatives will-be design 
variations of grade and alignment. 
Information describing the proposed 
action and soliciting comments will be 
sent to appropriate Federal, State, and 
local agencies, and to private 
organizations and citizens who have 





previously expressed or are known to 
have interest in this proposal. A series 
of Public Information Meetings, will be 
held in the project corridor during 1989, 
1990, and 1991. In addition, a public 
hearing will be held. Public notice will 
be given of the time and place of the 
meetings and hearing. The draft EIS will 
be available for public and agency 
review and comment prior to the public 
hearing. The scoping process is currently 
underway and will include the steps 
outlined above. 

To ensure that the full range of issues 
related to the proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this . 
program.) 

Issued on: September 15, 1989. 

Frank M. Mayer, 

Division Administrator, Madison, Wisconsin. 
9[FR Doc. 89-22642 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-22-M 


Environmental impact Statement: 
Waukesha County, Wi 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice of intent. 


summaRY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Waukesha County, Wisconsin. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Jackie Lawton, Environmental 


Coordinator, Federal Highway 
Administration, 4502 Vernon Boulevard, 
Madison, Wisconsin 53705-4905. 
Telephone (608) 264-5967. 


SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Wisconsin Department of 
Transportation, will prepare an 
environmental impact statement (EIS) 
on a proposal to improve State Trunk 


Highway (STH) 67 from Summit Avenue . 


near Lexington Drive to existing STH 67 
near Lang Road, in Waukesha County, 
Wisconsin, a distance of about 4.5 miles. 

Improvements to the STH 67 corridor 
are considered necessary to provide for 
existing and projected traffic demand, to 
alleviate congrestion in downtown 
Oconomowoc, and to reduce accidents. 
Alternatives including (1) taking no 
action, and (2) improvements on new 
location are under consideration. 
Studies will also include design 
variations of roadway grade, grade- 
separation structures and at-grade 
intersections with local roads. 

Information describing the proposed 
action and soliciting comments will be 
sent to appropriate Federal, State, and’ 

ocal agencies. A series of public 
meetings will be held in the project 
vicinity during 1989 and 1990. In 
addition, a public hearing will be held. 
Public notice will be given of the time 
and place of the meetings and hearing. 
The draft EIS will be available for public 
and agency review and comment prior 
to the public hearing. A formal scoping 
meeting is not planned at this time. 

To ensure that a full range of issues 
related to this proposed action are 
addressed, and all significant issues 
identified, comments, and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the adddress 
provided above. 
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(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: September 19, 1989. 
Frank M, Mayer, ., . 
Division Administrator. 
[FR Doc. 89-22696 Filed 9-25-89; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF THE TREASURY 
General Counsel 


Appointment of Members of the Legal 
Division to the Performance Review 
Board, Internal Revenue Service 


Under the authority granted to me as 
Chief Counsel of the Internal Revenue. 
Service by the General Counsel of the 
Department of the Treasury by General 
Counsel Order No. 21 (Rev. 4), and 
pursuant to the Civil Service Act, I 
hereby appoint the following persons to 
the Legal Division Performance Review 
Board, Internal Revenue Service Panel: 

1. Jeanne S. Archibald, Deputy 
General Counsel. 

2. Peter K. Scott, Acting, Chief 
Counsel. ~ 

3. Richard Mihelcic, Associate Chief 
Counsel (Finance & Management). 

4. David L. Jordan, Southwest 
Regional Counsel. 

5. Clarence E. Barnes, Jr., Central 
Regional Counsel. ; 

6. James Keightley, Associate Chie 
Counsel (Litigation) 

This publication is required by 5 
U.S.C. 4314{c)(4). 

Peter K. Scott 

Acting, Chief Counsel. 

[FR Doc. 89-22606 Filed 9-25-89; 8:45 am] 
BILLING CODE 4830-01-M 
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DEPARTMENT OF THE TREASURY 
Customs Service 


Application for Recordation of Trade 
Name “TRIPLE FAT GOOSE” 


Note: This document was 
published on W. |, August 30, 
FR 35983). mee of formatting problems it 
is being reprint 


Giientasiciiiadiiamenis 
Recordation of Trade Name. 


SUMMARY: Application has been filed 


pursuant to § 133.12, 
Regulations {19 CFR 133.12), for the 
recordation under section 42 of the Act 
of July 5, 1946, as amended (15 U.S.C. 
1124), of the trade name “TRIPLE FAT 


a corporation organized 
laws of the State ee ee located 
at One Walnut Street, Perth Amboy, 
New Jersey 08862. 
The application states that the trade 
name is used in connection with men’s 


arguments 
person in opposition to the recordation 
of this trade name. Notice of the action 


taken on the application for recordation 


of this trade name will be published in 
the Federal Register. 

DATE: Comments must be received on or 
before October 30, 1989. 

ADDRESS: Written comments should be 
addressed to U.S. Customs Service, 
Attention: Value, Special Programs and 
Admissibility Branch, 1301 Constitution 


Avenue NW. (Room 2104}, Washington, 
DC 20229. 


FOR FURTHER INFORMATION CONTACT: 


Velma Taylor, Value, Special Programs | 


and Admissibility Branch, 1301 


Constitution Avenue NW., Washington, | 


DC 20229 (202-568-5765). 
Dated: August 23, 1989. 
Marvin M. Amernick, 


Chief, Value, Special Programs and 
Admissibility Branch. 


nee aoa een 
BILLING CODE 1505-62-8 


| Tax on Certain | 


1889 (54 


internal Revenue Service 


imported Substances; 

Notice of Filing of Petition 

Note: This document was originally 
published on Wednesday, August 30, 1989 {54 
FR 35984}. Because of formatting problems it 
is being reprinted. 
AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Notice. 


SUMMARY: This notice announces the 


acceptance under Notice 80-61, 1980-21 
LR.B. 25, of a petition requesting that 
polyethylene terephthalate be added to 
the list of taxable substances in section 
4672(a){3) of the Internal Revenue Code. 
Publication of this notice is in 
compliance with Notice 89-61. This is 
not a determination that the list of 
taxable substances should be modified. 


DATE: Written comments and requests 


{ for a public hearing relating to this 


petition must be delivered or mailed by 


j October 30, 2989. 


aAppress: Send comments and requests 


| for a public hearing to the Internal 
| Revenue Service, 1111 Constitution 
| Avenue NW., Washi 


ashington, DC 20224 
Attention: CC-CORP-T:R {Petition}. 
FOR FURTHER INFORMATION CONTACT: 
Ruth Hoffman, Office of Assistant Chief 


Counsel (Passthroughs and Special 
Industries). Telephone 202-566-4475 (not 


a toll-free number). 


SUPPLEMENTARY INFORMATION: The 
petition was received on June 30, 1989. 
The petitioner is Eastman Chemicals 


of the information contained in the 
petition. The complete petition is 
available in the Internal Revenue 
Service Freedom of Information Reading 
Room. 


Harmonized Tariff System number 


taxable chemicals xy/ene and ethylene. 
Polyethylene terephthalate (PET) is a 
polyester produced from terephthalic 
acid and ethylene glycol. Terephthalic 


The stoichiometric material 
consumption formala for this substance 
is: 


100 CeH.{CHs}e + 101 HsC-CH: + 350.5 0: + 1 RO Ce + ee 
xylene ethylene - 


oxygen 
to the petition, taxable 


| chemicals constitute 50.8 per cent by 


weight of the materials used to produce 


| this substance. The rate of tax for this 


substance would be $6.30 per ton. This 
is based upon a conversion factor for 


water 


xylene of 0.5507 and a conversion factor 
for ethylene of 0.1470. 

Dale D. Goode, 

Chief, Regulations Unit, Assistant Chief 
Counsel (Corporate). 

[FR Doc. 89-20350 Pited 8-29-89; 6:45 am] 
BILLING CODE 1501-02-8 





Sunshine Act Meetings 


FEDERAL COMMUNICATIONS COMMISSION 
Open Meeting, Friday, September 29, 
1989. 


September 22, 1989. 


The Federal Communications 
Commission will hold an Open Meeting 
on the subjects listed below on Friday, 
September 29, 1989, which is scheduled 
to commence at 9:30 a.m., in Room 856, 
at 1919 M Street, NW., Washington, DC. 


Agenda, Item No., and Subject 


General—1—7itle: Amendment of parts 2 
and 90 of the Commission's Rules to 
provide for stolen vehicle recovery 
systems. Summary: The Commission will 
consider adopting rules for stolen vehicle 
recovery systems. Specifically the R&O 
would allocate the frequency 173.075 MHz 
for such systems and establish appropriate 
service rules.* 

General—2—Tit/e: Amendment of parts 2, 80 
and 87 of the Commission's Rules reg 
implementation of the Final Acts of the 
World Administrative Radio Conference, 
Geneva, 1987. Summary: The Commission 
will consider whether to amend the Table 
of Frequency Allocations (§ 2.106) and the 
technical regulations the 
maritime con aeronautical mobile services, 
mobile satellite services (MSS), and 
radiodetermination satellite services 
(RDSS). 

General—3—Title: Public Notice clarifying 
Commission policies regarding licensee 
participation in drug trafficking. Summary: 
The Commission will consider issuance of 
a Public Notice clarifying its policies 
regarding licensee participation in drug 
trafficking. 

Mass Media—1—7itle: AM radio 
improvement. Summary: The Commission 
will consider convening an En Banc 
hearing to consider matters related to the 
improvement of the AM Broadcast Service. 


This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meetirg may be obtained from 
Sarah Lawrence, Office of Public 


1 The summaries listed in this notice are intended 
for the use of the public attending open Commissin 
meetings. Information not summarized may also be 
considered at such meetings. Consequently these 
summaries should not be interpreted to limit the 
Commission's authority to consider any relevant 
information. 


Affairs, telephone number (202) 632- 
5050. 


Issued: September 22, 1989. 
Federal Communications Commission. 
Donna R. Searcy, 
Secretary. 
[FR Doc. 89-22872 Filed 9-22-89; 3:47 pm] 
BILLING CODE 6712-01-M 


TIME AND DATE: 10:00 a.m., Friday, 
September 29, 1989 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


STATuS: Open. 
MATTERS TO BE CONSIDERED: 


1. Publication for comment of proposed 
revisions to the operating hours for third 
party interdistrict funds transfers on the 
FEDWIRE network. 

2. Publication for comment of proposed 
amendments to Regulation C (Home 
Mortgage Disclosure) regarding expan 
coverage and additional disclosure of data 
concerning residential lending to implement 
the Financial Institutions Reform, Recovery 
and Enforcement Act. 

3. Publication for comment of a proposed 
amendment to Regulation T (Credit by 
Brokers and Dealers) to permit marginability 
and accommodate settlement and clearance 
of transactions in foreign securities. 

4. Any items carried forward from a 
previously announced meeting. 

Note: This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board's 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
Information Office, Board of Governors of the 
Federal System, Washington, DC 20551. 


CONTACT PERSON FOR MORE 

INFORMATION: Mr. Joseph R. Coyne, 

Assistant to the Board; (202) 452-3204. 
Dated: September 22, 1989. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 89-22763 Filed 9-22-89; 10:19 am] 

BILLING CODE 6210 01-M 


FEDERAL RESERVE SYSTEM 

TIME AND DATE: Approximately 11:00 
a.m., Friday, September 29, 1989, 
following a recess at the conclusion of 
the open meeting. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 


Federal Register 
Vol. 54,.No. 185 


Tuesday, September 26, 1989 


entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 


status: Closed. 
MATTERS TO BE CONSIDERED: 

1. Proposed acquisition of check processing 
equipment within the Federal Reserve 
System. 

2. Proposed acquisition of communications 
network equipment within the Federal 
Reserve System. 

3. Federal Reserve Bank and Branch 
director appointments. 

4. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

5. Any items carried forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at ee roximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: September 22, 1989. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 89-22764 Filed 9-22-89; 10:19 am] 
BILLING CODE 6210-01-M 


INTERNATIONAL TRADE COMMISSION 


[USITC SE-89-32] 


TIME AND DATE: Thursday, October 5, 
1989 at 11:00 a.m. 


PLACE: Room 101, 500 E Street, SW., 
Washington, DC 20436. 


STATus: Open to the public. 
MATTERS TO BE CONSIDERED: 


1. Agenda 

2. Minutes 

3. Ratifications 

4. Petitions and Complaints 

5. FY 91 Budget 

6. Any items left over from previous agenda. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, (202) 252-1000. 

Dated: September 19, 1989. 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 89-22799 Filed 9-22-89; 12:19 pm] 
BILLING CODE 7020-02-M 
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NUCLEAR REGULATORY COMMISSION 
BATE: Weeks of September 25, October 
2, 9, and 16, 1989. 

PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STaTuS: Open and Closed. 

MATTERS TO BE CONSIDERED: 


Week of September 25 
Wednesday, September 27 
11:30 a.m. 
Affirmation/Discussion and Vote (Public 
meeting) (if needed) 
Week of October 2—Tentative 


There are no meetings scheduled for the 
Week of October 2. 


Week of October 9—Tentative 


Thursday, October 12 
3:30 p.m. 
Affirmation/Discussion and Vote (Public 
meeting) (if needed) 


Week of October 16—Tentative 


Thursday, October 19 


10:00 a.m. 
Briefing on Status of Cenienthe Peak 
(Public meeting) 
11:30 a.m. 

Affirmation/Discussion and Vote (Public 

meeting) (if needed) 

Note.—Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 


Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 


TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING): (301) 492-0292. 
CONTACT PERSON FOR MORE 
INFORMATION: William Hill (301) 492- 
1661. 

Dated: September 21, 1989. 
William M. Hill, Jr., 
Office of the Secretary. 
[FR Doc. 89-22854 Filed 9-22-89; 2:43 pm] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE COMMISSION 


Agency Meeting 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the week of September 25, 1989. 

A closed meeting will be held on 
— September 28, 1989, at 10:00 


“The Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may also be 
present. 

The General Counsel of the 


Commission, or his designee, has 
certified that, in his opinion, one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c) (4), (8), (9)(A) and (10) and 17 
CFR 200.402(a) (4), (8), (9){i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Grundfest, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session. 

The subject matter of the closed 
meeting scheduled for Thursday, 
Sepeenney 28, 1989, at 10:00 a.m., will 

e: 


Institution of administrative proceedings of _ 
an enforcement nature. 

Settlement of administrative proceedings of 
an enforcement nature. 

Institution of injunctive actions. 

Settlement of injunctive actions. 

Regulatory matter regarding.a financial 
institution. 


At times, changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Holly 
Smith at (202) 272-2091. 


Dated: September 21, 1989. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 89-22884 Filed 9-22-89; 4:01 pm] 
BILLING CODE 6010-01-m a 
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DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Parts 171, 172 and 173 


[Docket No HM-145H; Amdt Nos. 171-105, 
172-119, 173-217] 


RIN 2137-AA68 


Hazardous Substances 


AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation (DOT). 

ACTION: Final rule. 


summany: In this final rule, RSPA is 
amending the Hazardous Materials 
Regulations (HMR) by revising the “List 
of Hazardous Substances and 
Reportable Quantities” which appears 
in the appendix to 49 CFR 172.101. This 
action is necessary to comply with a 
1986 amendment (Pub. L 99-499) to 
section 306(a) of the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA) of 1980 
(Pub. L 96-510). The intended effect of 
this action is to enable carriers of 
hazardous materials to specifically 
identify CERCLA hazardous substances 
and to make the required notification if 
a discharge of a reportable quantity 
occurs. 

EFFECTIVE DATE: These amendments are 
effective October 31, 1989. However, 
immediate compliance with the 
regulations as amended herein is 
authorized. The provisions of 49 CFR 
172. 101(j), which allow up to one year 
after a change to the HMT to use up 
stocks of preprinted shipping papers and 
to ship packages that were marked prior 
to the change, do not apply to these 
amendments. 

FOR FURTHER INFORMATION CONTACT: 
John A. Gale (202) 366-4488, Standards 
Division, Office of Hazardous Materials 
Transportation, RSPA, 400 7th Street, 
SW., Washington, DC 20590. Questions 
about hazardous substance designations 
or reportable quantities should be 
directed to the Environmental Protection 
Agency (EPA). Call the RCRA/ 
Superfund hotline at (600) 424-9346 or in 
Washington, DC (202) 382-3000. 


SUPPLEMENTARY INFORMATION: 
1. Background 


Section 202 of the Superfund 
Amendments and Reauthorization Act 
(SARA; Pub. L. 99-499) of 1986 amended 
section 306(a) of CERCLA by requiring 
the Secretary of Transportation to list 
and regulate hazardous substances, 
listed or designated under section 
101(14) of CERCLA, as hazardous 


materials under the Hazardous 
Materials Transportation Act (HMTA; 
49 App. U.S.C. 1801 et seq.). RSPA 
carries out the rulemaking 
responsibilities of the Secretary of 
Transportation under the HMTA. This 
final rule is necessary to comply with 
section 306(a) of CERCLA as it is 
amended by section 202 of SARA. 

RSPA’s role in regulating hazardous 
substances is directly tied to EPA’s 
ongoing hazardous substances 
responsibility. RSPA has no role in 
determining what is or is not a 
hazardous substance or the appropriate 
reportable quantity (RQ) for materials 
designated as hazardous substances. 
This authority is vested in EPA. 
Therefore, under the CERCLA scheme 
EPA must issue final rules amending the 
list of CERCLA hazardous substances, 
including adjusting RQs, before RSPA 
can amend its list of hazardous 
substances. In the preamble to the final 
rule on this subject issued under Docket 
HM-145F (51 FR 42174, November 21, 
1986), RSPA included the following 
statement: 

It is RSPA’s intention to make changes 
from time to time to the list of hazardous 
substances or their RQs in the Appendix as 
adjustments are made by EPA. 


On May 24, 1989, EPA published a 
final rule (54 FR 22524) which changed 
the RQs for radionuclides from the all- 
inclusive one pound RQ to RQs of 
varying values, based upon activity, for 
specific radionuclides. In order to 
facilitate use of the listing of hazardous 
substances, RSPA has decided to create 
two separate tables, one for 
radionuclides and their RQs and the 


other for all other hazardous substances. 


The current list of hazardous substances 
and reportable quantities is titled 
“TABLE 1—HAZARDOUS 
SUBSTANCES OTHER THAN 
RADIONUCLIDES” while the new table 
of hazardous substances, which 
contains the listing of radionuclides and 
their RQs, bears the heading of “TABLE 
2—RADIONUCLIDES”. Both of these 
tables are located in the appendix to 
§ 172.101 which continues to be entitled 
“LIST OF HAZARDOUS SUBSTANCES 
AND REPORTABLE QUANTITIES”. 
The entry for “RADIONUCLIDES” in 
the RQ column in the current list of 
hazardous substances and reportable_ 
quantities is revised to read “See 
TABLE 2”. In addition, the note 
preceding the list of hazardous 
substances is revised to reflect the 
creation of two separate tables of 
hazardous substances and RQs and to 
provide guidance on how to determine 
the RQs for mixtures of radionuclides 
The definition of “Hazardous 
substance” in § 171.8 is amended to 


point out that requirements on 
determining the RQ for a mixture of 
radionuclides is located in paragraph 6 
of the note in the appendix to § 172.101. 


RSPA is excepting radioactive 
material, which meets the definition of a 
hazardous substance, from the 
additional shipping paper and marking 
requirements of §§ 172.203(c)(1) and 
172.324{a) when such packages are 
described on shipping papers in 
accordance with § 172.203(d) and 
labeled in accordance with § 172.403. 
RSPA believes that the communication 
requirements already required for 
radioactive material packages provide 
sufficient information for determining if 
a hazardous substance spill has 
occurred. However, packages of 
radioactive materials that contain a 
hazardous substance are not excepted 
from the requirements in §§ 172.203(c)(2) 
and 172.324(b) regarding the letters 
“RQ” on shipping papers and package 
markings. 

In certain cases, however, RSPA notes 
that compliance with § 172.203(d) and 


. §$ 172.403 will not specifically identify 


the hazardous substance(s) in question. 
Sections 172.203(d) and 172.403 state 
that the name of each radionuclide as 
listed in § 173.435 (i e., Table of A; and 
Ae values for radionuclides) must be 
placed on the shipping paper or label, 
respectively. Some of the nuclide entries 
in § 173.435 are not specifically listed in 
the new table of reportable quantities 
for radionuclides. These entries are as 
follows: natural uranium, depleted 
uranium (DU), irradiated uranium, 
uranium enriched less than 20%, 
uranium enriched 20% or greater, natural 
thorium and irradiated thorium. RSPA 
believes that, along with the letters 
“RQ”, the placing of entries such as 
depleted uranium or irradiated thorium 
on shipping papers and on labels 
provides enough information to help in 
the determination if a spill of hazardous 
substance has occurred. Therefore, 
RSPA is adding these entries to “TABLE 
2—RADIONUCLIDES” of the List of 
Hazardous Substances and Reportable 
Quantities and, with the exception of 
natural thorium and natural uranium, 
will be prefaced with the footnote “***”. 
The footnote “***” will signify that the 
entry was added by RSPA because it 
appears as a listed radionuclide in 

§ 173.435 and that its reportable quantity 
shall be determined in accordance with 
the procedures in paragraph 6 of the 
appendix to § 172.101 The following is 
the text for the footnote “***” as it will 
appear in “TABLE 2— 
RADIONUCLIDES” of the appendix to 

§ 172.101: 
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**—indicates that the name was added by 
RSPA because it appears in the list of 
radionuclides in § 173.435. The oo 


quantity (RQ), if not specifically lis 

elsewhere in this Appendix, shall = 
determined in accordance with the 
procedures in Paragraph 6 of this Appendix. 


Natural uranium and natural thorium 
will be prefaced with the footnote “**” 
which will bring attention to the RQ 
determined for natural uranium, natural 
uranium in secular equilibrium and its 
daughters, and natural thorium in 
secular equilibrium with its daughters. 

‘ Otherwise, the RQ for the material must 
be determined in accordance with 
paragraph 6 of the appendix to § 172.101. 

In addition, LSA radioactive 
materials, which are shipped in 
accordance with § 173.425(b), are 
excepted from all marking, except for 
the statement “Radioactive—LSA”, and 
labeling requirements of the HMR. For 
packages shipped in accordance with 
§ 173.425(b) that contain a hazardous 
substance, RSPA believes that present 
regulatory requirements do not provide 
sufficient information to determine if a 
reportable quantity spill has occurred. 
Therefore, RSPA is revising 
§ 173.425(b)(8) by requiring that the 
letters “RQ” appear, in association with 
the statement “Radioactive—LSA”, on 
packages of 110 gallon capacity or less 
that contain a hazardous substance. 

The regulatory action in this final rule 
is mandated by statute, and for this 
reason, RSPA is.not affording persons 
affected by this rule the relief afforded 
by § 172.101(j) which allows up to one 
year after a change to the HMT to use 
up stocks of preprinted shipping papers 
and to ship packages that were marked 
prior to the change. 


Administrative Notices 


In accordance with the Administrative 
Procedure Act, 5 U.S.C. 553, RSPA has 
determined that a notice of proposed 
rulemaking and an opportunity for 
public comment and review are 
impracticable and unnecessary. SARA 
mandated that the Department of 
Transportation regulate, as hazardous 
materials under 49 CFR parts 171.179, 
those hazardous substances designated 
under CERCLA. EPA is the sole agency 
authorized to designate hazardous 
substances and their reportable 
quantities. Therefore, public comment 
and review are unnecessary because: (1) 

The public was afforded time to 
comment when EPA published its notice 
of proposed rulemaking concerning that 
agency's change in the subject RQs; and 
(2) RSPA does not have the authority to 
designate hazardous substances or 
determine their reportable quantities. 


RSPA has determined that this 
rulemaking: (1) Is not a “major rule” 
under Executive Order 12291; (2) is not 


“significant” under DOT’s regulatory 
policies and procedures (44.FR 11034); 


(3) will not affect not-for-profit 
enterprises or small governmental 
jurisdictions; (4).does not require an 
environmental impact statement under 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.); and (5) because 
of minimal economic impact, does not 
require the preparation of a regulatory 
evaluation. 

Based on limited information 
concerning the size and nature of 
entities likely to be affected, I certify 
that this regulation will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this final rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federal Assessment. 


List of Subjects 
49 CFR 171 


Hazardous materials transportation, 
Definitions. 


49 CFR 172 


Hazardous materials transportation, 
Hazardous substances. 


49 CFR 173 


Hazardous materials transportation, 
Radioactive materials. 

In consideration of the foregoing, 
parts 171, 172 and 173 of title 49, Code of 
Federal Regulations are amended as 
follows: 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 


1. The authority citation for part 171 
continues to read as follows: 

Authority: 49 App. U.S.C. 1802, 1803, 1804, 
1808; 49 CFR part 1, unless otherwise noted. 

2. In § 171.8, for the definition of 
“Hazardous substance”, the 
introductory text in paragraph (3) 
preceding the table is revised to read as 
follows: 


$171.8 Definitions and abbreviations. 


* = * * 


- “Hazardous substance” 


* * * * 


(3) When in a mixture or solution— 
(i) For radionuclides, conforms to 
paragraph 6 of the Appendix to 
§ 172.101. 


(ii) For other than radionuclides, is in 
a concentration by weight which equals 
or exceeds the concentration 
corresponding to the RQ of the material, 
as shown in the following table: 


* * * * * 


PART 172—HAZARDOUS MATERIALS 
TABLE AND HAZARDOUS MATERIALS 
COMMUNICATIONS REGULATIONS 


3 The authority citation for part 172 
continues to read as follows: 


Authority: 49 U. S.C. 1803, 1804, 1805, and 
1808; Pub. L. 99-498 and 49 CFR part 1, unless 
otherwise noted. 


Appendix to § 172.101 [Amended] 


4. In the appendix to § 172.101, 
entitled “LIST OF HAZARDOUS 
SUBSTANCES AND REPORTABLE 
QUANTITIES”, the introductory text, 
which precedes the listing of hazardous 
substances in the appendix to § 172.101, 
is revised to read as follows: 


Appendix to § 172.101—LIST OF 
HAZARDOUS SUBSTANCES AND 
REPORTABLE QUANTITIES 


1. This appendix lists materials and their 
corresponding reportable quantities (RQs) 
which are listed or designated as “hazardous 
substances” under section 101(14) of the 
Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA; 
Pub. L. 96-510). This Appendix is divided into 
2 TABLES which are entitled “TABLE 1— 
HAZARDOUS SUBSTANCES OTHER THAN 
RADIONUCLIDES” and “TABLE 2— 
RADIONUCLIDES”. A material listed in this 
Appendix is regulated as a hazardous 
material and a hazardous substance under 
this subchapter if it meets the definition of a 
hazardous substance in § 171.8 of this 
subchapter. 

2. The procedure for selecting a proper 
shipping name for a hazardous substance is 
set forth in § 172.101(c)(9). 

3. Column 1 of TABLE 1, entitled 
“Hazardous substance”, contains the names 
of those elements and compounds which are 
hazardous substances. Following the listing 
of elements and compounds is a listing of 
waste streams. These waste streams appear 
on the list in numerical sequence and are 
referenced by the appropriate “F” or “K” 
numbers. Column 2 of TABLE 1, entitled 
“Synonyms ”, contains the names of 
synonyms for certain elements and 
compounds listed in Column 1. No synonyms 
are listed for waste streams. Synonyms are 
useful in identifying hazardous substances 
and in identifying proper shipping names. 
Column 3 of TABLE 1, entitled “Reportable 
quantity (RQ)”, contains the reportable 
oat (RQ), in pounds and kilograms, for 

ch hazardous substance listed'in Column 1 
of TABLE 1. 

4. A series of notes are used throughout 
TABLE 1 and TABLE 2 to provide additional 
information concerning.certain hazardous 
substances. These notes are explained at the 


' end of each TABLE. 
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5. TABLE 2 lists radionuclides which are 
hazardous substances and their 
corresponding RQs. The RQs in Table 2 for 
radionuclides are expressed in units of curies 
and terabecquerels, whereas those in Table 1 
are expressed in units of pounds, If a material 
is listed in both Table 1 and Table 2, the 
lowest RQ shall apply. Radionuclides are 
listed in alphabetical order. The RQs for 
radionuclides are given in the radiological 
unit of measure of curie, abbreviated “Ci”, 
followed, in parentheses, by an equivalent 
unit measured in terabecquerels, abbreviated 


6. For mixtures of radionuclides, the 
following determinations shall be used in 
determining if a package contains an RQ of a 
hazardous substance: (i) If the identity and 
quantity (in curies or terabecquerels) of each 
radionuclide in a mixture or solution is 
known, the ratio between the quantity per 
package (in curies or terabecquerels) and the 
RQ for the radionuclide must be determined 
for each radionuclide. A package contains an 
RQ of a hazardous substance when the sum 
of the ratios for the radionuclides in the 
mixture or solution is equal to or greater than 
one; (ii) if the identity of each radionuclide in 
a mixture or solution is known but the 
quantity per package (in curies or 
terabecquerels) of one or more of the 
radionuclides is unknown, an RQ of a 
hazardous substance is present in a package 
when the total quantity {in curies or 
terabecquerels) of the mixture or solution is 
equal to or greater than the lowest RQ of any 
. individual radionuclide in the mixture or 
solution; and (iii) if the identity of one or 
more radionuclides in a mixture or solution is 
unknown (or if the identity of a radionuclide 
by itself is unknown), an RQ of a hazardous 
substance is present when the total quantity 
{in curies or terabecquerels) in a package is 
equal to or greater than either one curie or 
the lowest RQ of any known individual 
radionuclide in the mixture or solution, 
whichever is lower. 

* * * + * 


Appendix to § 172.101 [Amended] 


5. In the appendix to § 172.101, the 
table heading “LIST OF HAZARDOUS 
SUBSTANCES AND REPORTABLE 
QUANTITIES” is revised to read 
“TABLE 1—HAZARDOUS 
SUBSTANCES OTHER THAN 
RADIONUCLIDES”. 


Appendix to § 172.101 [Amended] 


6. In the appendix to § 172.101, in 
newly designated Table 1, the 
Reportable Quantity (RQ) entry for 
“RADIONUCLIDES” is revised to read 
“See TABLE 2”. 


Appendix to § 172.101 [Amended] 


7. In the appendix to § 172.101, 
following the newly designated “TABLE 
1—HAZARDOUS SUBSTANCES 
OTHER THAN RADIONUCLIDES” a 
new table, entitled “TABLE 2— 
RADIONUCLIDES", is added to read as 
follows: 


List of Hazardous Substances and 
Reportable Quantities 


- “TABLE 2.—RADIONUCLIDES 


aa SSSSSSssssssssssRRsssssssss 


TABLE 2.—RADIONUCLIDES—Continued 


(2}— | (3)—Reportable 
s Atomic : 
(1)—Radionuclide na quan (RQ) Ci 
ia 


100 (3.7) 
100 (3.7) 
1000 (37) 
10 (.37) 
10 (.37) 
10 (37) 


QSSSSPPSSIIHHRFAAAKHAAHRSSSSSSSSaooSSSSSSSSESSSSSSESSSSSSELKRRRSRVSSSBSSSSSSSRBBBB 
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TABLE 2.—RADIONUCLIDES—Continued | TABLE 2.—RADIONUCLIDES—Continued | TABLE 2.—RADIONUCLIDES—Continued 


VIVAVVIVSSSSSSSVSSSSSSSSsSSssssSSSS SS.SIVIIIIISSAAANANANRANAANASSA sss SaRRRRK 
BSSSSSSSSSSSRPRBBRYD 


‘27 
27 
27 
27 
29 
29 
29 
29 
96 
96 
96 
96 
86 
96 
96 
96 
96 
96 
96 
66 
66 
66 
66 
66 
99 
99 
98 
99 
9e 
68 
68 
68 
68 
68 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 

100 

100 

100 

100 

100 

9 
87 
87 
64 
64 
64 
64 
BA 
84 
84 
64 
84 
3 
3 
3 
a 
3 
3t 
3 
$2 
32 
3% 


BEST COPY AVAILABLE 
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TABLE 2.—RADIONUCLIDES—Continued TABLE 2.—RADIONUCLIDES—Continued TABLE 2.—RADIONUCLIDES—Continued 


19 
19 
19 
19 
59 
59 
59 
59 
59 
59 
59 
59 
59 
59 
61 
61 


age! 


nH 


88 
33 


Sss88S8eises 2 5 
geaggaggesys § 2 


EEELLELLESSsssssssssaassESSS 
SISISSAISSIISSSSSSSSSSss 


SSSR RRRGaSS 
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TABLE 2.—RADIONUCLIDES—Continued TABLE 2.—RADIONUCLIDES—Continued 


gebsseGets 
5538883833 


aad tains tamilinte ef Oo Gaeatarel segue ef 
solid material. 

¢ The RQ of one curie applies to all radionuclides 
not otherwise listed. Whenever. the 


eeecscecscooes| 


seseeeeeecoes: 


8. In § 172.203, the introductory text of 
paragraph (c)(1) is revised to read as 
ollows: 


§ 172.203 Additional description 
requirements. 


* ® * 


(c) * * * (1) Except for radioactive 
materials described in accordance with 
paragraph (d) of this section, if the 
proper shipping name for a material that 
is a hazardous substance does not 
identify the hazardous substance by 
name, one of the following descriptions 
shall be entered, in parentheses, in 
association with the basic description: 


* * * * * 


9. In § 172.324, the introductory text of 
paragraph (a) is revised to read as 
follows: 


§ 172.324 Hazardous 


* * * * * 


(a) Except for radioactive material in 
packages labeled in accordance with 
§ 172.403 of this subchapter, if the 
proper shipping name does not identify 
the hazardous substance by name, one 
of the following descriptions shall be 


60 
69 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
22 
22 
74 
74 
74 
74 
74 
76 
74 
74 
92 
92 
92 
92 
92 
92 
92 
92 
92 
‘92 
92 
92 
92 
92 
92 
92 
23 
23 
23 
54 
34 
54 
54 
54 
54 
54 
54 
54 
54 
54 
54 
54 
70 
70 
70 
70 
70 
70 
70 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
39 
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marked on the package, in parentheses, 
in association with the proper shipping 
name: 


10. The authority citation for part 173 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803, 1804, 1805, 
1806, 1807, 1808; 49 CFR Part 1, uniess 
otherwise noted. 

11. In § 173.425, paragraph (b)(8) is 
revised to read as follows: 


§ 173.425 Transport requirements for low 
specific activity materia (LSA) radioactive 

(b) eee 

(8} The exterior of each pa must 
be stenciled or otherwise mark 
eerie uate 
capacity of 110 gallons t 
contain a hazardous substance, must be 
stenciled or otherwise marked with the 
letters “RQ” in association with the 
above description. 

Issued in Washington, DC, on September 
15, 1989, under authority delegated in 49 CFR 
part 1, 

Travis P. Dungan, 
Administrator, Research and Special 
iiciniettonion 


Programs 
[FR Doc. 89-22381 Filed 9-25-89; 8:45am} 
BILLING CODE 4910-60-M 
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14 CFR Part 23 
Airworthiness Standards; Fatigue 
Requirements; Final Rule 
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DEPARTMENT OF TRANSPORTATION 
Federai Aviation Administration 


14 CFR Part 23 
[Docket No. 25086, Amendment No. 23-38] 
RIN 2120-AA58 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts 
fatigue requirements for empennage, 
canard, tandem wing, and winglet/tip 
fin structures for airplanes certificated 
in the normal, utility, acrobatic, or 
commuter category. Service history, 
airworthiness directives and field 
reports related to unsafe, or potentially 
unsafe, fatigue failures of empennage 
structural components on airplanes of 
these types have shown the need to 
consider empennage fatigue strength 
during type certification. Due to recent 
developments in airplane designs in 
which conventional wing and 
empennage ations are being 
replaced or modified by canard, tandem 
wing and winglet/tip fin structures 
which also are essential for safe flight, 
fatigue requirements for these new 
structures are included. This amendment 
establishes a level of safety for the 
prevention of catastrophic fatigue 
failures of these structures. 

EFFECTIVE DATE: October 26, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Earsa L. Tankesley, Standards Office 
(ACE-110), Aircraft Certification 
Division, Central Region, Federal 
Aviation Administration, Room 1656, 
601 East 12th Street, Kansas City, 
Missouri 64106; telephone (816) 426- 
5688, 

SUPPLEMENTARY INFORMATION: 


Background 


Service history, airworthiness 
directives, and documented field reports 
(e.g., malfunction or defect reports and 
maintenance difficulty records) related 
to unsafe, or potentially unsafe, fatigue/ 
vibration conditions of empennage 
components on small airplanes show the 
need to consider empennage fatigue as 
part of the type certification process. 
Unique design features, such as canards, 
tandem wings, and winglets/tip fins are 
‘ being incorporated into the designs of 
airplanes certificated to the 
requirements of part 23. These airplanes 
typically operate in relatively severe 
fatigue environments with short time/ 
distance flights made at comparatively 


low altitudes. The increased utilization 
of these airplanes in commuter and air 
taxi operations has resulted in these 
airplanes being subjected to increased 
exposure to loads that cause fatigue 
damage to the structure, thereby 
increasing the potential for fatigue 
related failures. 

The FAA is continuing to consider 
comments on definitions of certain. ~ 
terms that are relevant to this rule. See 
Small Airplane Airworthiness Review 
Program Notice 2, Notice of Proposed 
Rulemaking (NPRM) (54 FR 9276; March 
6, 1989). When final action, if any, is 
taken 2s a result of that NPRM and the 
definitions are incorporated into Part I, 
those definitions will also apply to part 
23. For ease of reference, the p: 
definitions are included below. 

“Canard” means the forward wing of 
a canard configuration which may be a 
fixed, movable, or variable geometric 


* surface, with or without control 


surfaces. 

“Canard configuration” means a 
configuration in which the span of the 
forward wing is substantially less than 
that of the aft wing. . 

“Tandem wing configuration” means a 
configuration having two wings of 
similar span, mounted in tandem. 

“Winglet or tip fin” means an out-of- 
plane surface extending from a lifting 
surface. This surface may or may not 
have control surfaces. 

“Forward wing” means a forward 
lifting surface of a canard configuration 
or tandem-wing configuration airplane. 
The surface may be a fixed, movable, or 
variable geometric surface, with or 
without control surfaces. z 

Empennage fatigue requirements have 
been in effect since 1979 for those 
propeller-driven, multiengine small 
airplanes that were type certificated in 
accordance with Special Federal 
Aviation Regulations (SFAR) 41. 
Although wing fatigue regulations for 
small airplanes certificated to part 23 
have been in effect since amendment 
23-7 (34 FR 13078; August 13, 1969) 
similar regulations for critical 
empennage structures of small airplanes 
do not exist in part 23. 

During recent years, the size, weight, 
power, and airspeed ranges of small 
airplanes have increased significantly. 
Generally, these factors have a negative 
effect on the fatigue characteristics of 
the empennage structure. Failures of 
empennage components have resulted in 
fatal airplane accidents, near-fatal 
accidents, severe operational problems 
for pilots, and disturbing experiences for 
passengers. Similar failures of canard or 
forward-wing structures are likely to 
occur if these structures are not 
evaluated for fatigue strength. 


As a result of in-service empennage 
fatigue/vibration structural failures 
which have occurred in the past few 
years, over three dozen airworthiness 
directives have been issued. 
Additionally, several hundred service 
reports, which relate to empennage 
fatigue problems, have been submitted 
by field personnel (pilots, mechanics, 
and inspectors) as part of the FAA's 
Malfunction or Defect (M & D) Program. 

On February 15, 1987, new commuter 
category airplane type certification 
requirements were added to part 23 with 
amendment 23-34 (52 FR 1806; January 
15, 1987). Although this amendment 
added requirements to § 23.572 which 
require fatigue evaluation of the vertical 
fin, horizontal stabilizer, and attachment 
structures for commuter category 
airplanes, no similar requirements were 
added for airplanes certificated in the 
normal, utility, or acrobatic categories. 
Furthermore, the fatigue requirements 
adopted did not specifically address 
canards, tandem wings, or winglets/tip 


As a result of the above-discussed 
empennage fatigue history and airplane 
design trends, the FAA issued notice 86- 
14 (51 FR 33700; September 22, 1986) to 
amend § 23.572. At the time notice 86-14 
was issued, amendment 23-34 has not 
been incorporated into the FAR; 
therefore, no mention is made of 
amendment 23-34 in the notice 86-14. 
However, the FAA anticipated the 
incorporation of amendment 23-34, and 
notice 86-14 was developed to include 
all airplanes certificated to the 
airworthiness requirements of part 23. 
Although amendment 23-34 established 
separate fatigue evaluation 
requirements for commuter category 
airplanes in § 23.572(b), the regulatory 
action of this final rule adds 
substantively equivalent requirements 
for all other part 23 airplanes. To 
eliminate redundant statements of the 
fatigue evaluation requirements 
applicable to all categories of part 23 
airplanes, these requirements are stated 
in § 23.572(a). For clarity, an editorial 
change is made to § 23.572(a)(1). 

Since separate fatigue evaluation 
requirements for commuter category 
airplanes are no longer necessary, 

§ 23.572(b), which was added by 
amendment 23-34, is removed. A new 

§ 23.572(b) is added which specifies 
minimum requirements for loads spectra 
that are part of the fatigue evaluations 
required in § 23.572(a). 


Discussion of Comments 


Three commenters submitted 
responses to notice 86-14. Two 
commenters express support for both 
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the intent of the rule and the content of 
the proposed amendment. One of these 
commenters noted that optimizing the 
detailed design by the use of 
computerized stress analysis techniques 
and the “stretching” of basic models to 
accommodate increased weight and 
speeds have resulted in more efficient 
structures and a reduction in the 
strength margins which formerly 
provided inherent fatigue capabilities 
erosion of inherent fatigue capabilities 
due to the reduction in static. This 
commenter also noted that the 
increasing use of higher strength 
aluminum alloys has enabled working 
stresses to be increased, and these 
higher working stresses will make 
modern structures more prone to fatigue. 
For these reasons, this commenter 
concludes that fatigue analysis is 
essential for any structure, including the 
empennage, the failure of which could 
prove catastrophic. 

One commenter suggests that the 
definition of “canard”, “canard 
configuration”, “tandem wing 
configuration”, and “winglet”, as 
provided in the discussion paragraph of 
notice 86-14, be incorporated in the 
FAR, preferably in part 1. The FAA has 
proposed such regulatory action as a 
result of comments received at the part 
23 Review Conference. The definitions 
suggested by this commenter were 
proposed in the Small Airplane 
- Airworthiness Review Program Notice 2 
(54 9276; March 6, 1989). 

One commenter states concern about 
the FAA meaning of “the effects of 
lifting surface wakes” as proposed for 
§ 23.572(b). This commenter proposes 
that the FAA explain what is being 
alluded to and “how one goes about 
such an evaluation.” The intent of the 
FAA in using the phrase, “the effects of 
lifting surface wakes” was to include 
any loading on the structure being 
evaluated which is the result of the . 
aerodynamic effects from another lifting 
surface on the airplane and which has a 
significant effect on the fatigue loading 
of the structure being evaluated. As 
examples, lifting surface wake effects 
may include: (1} Mutual aerodynamic 
effects (downwash effects) which can 
alter the steady-state spanwise load 
distribution on other lifting surfaces, and 
(2} vortex effects from a forward-lifting 
surface which induce vibratory loads on 
the trailing surfaces. The final rule 
replaces the term “lifting surface wakes” 
with the more definitive terms “mutual 
influence of aerodynamic surfaces” and 
“buffet from vortex impingements.” The 
subject of lifting surface wake effects 
was discussed at the part 23 Review 
_ Conference in October 1984, and at that 


time, the FAA received 
recommendations to incorporate type 
certification requirements to account for 
structural loading from these effects. 
Although regulatory actions based on 
these recommendations are still under 
consideration, the FAA considers the 
influence of these loading effects to be 
an essential part of the fatigue 
evaluation of certain airframe designs. 

This commenter also suggests that the 
proposed § 23.572(b) in notice 86-14 be 
revised as two sections to read as 
follows: 

(b) Each evaluation required by this section 
must include typical loading spectra (e.g., 
taxi, ground-air-ground cycles, maneuver, 
gust) effects. 

(c) Account must be taken of any 
significant contribution of propeller wake- 
induced vibrations when complying with this 
section. 


This commenter contends that this is 
necessary because the threefold scope 
of the proposed §$ 23.572(b) does not 
lend itself to inclusion of finite load 
spectra. The FAA agrees with the 
concerns expressed by the commenter. 
The finite loading spectra used in the 
evaluation required by § 23.572 must 
include typical loading spectra for the 
type airplane which significantly 
contribute to the fatigue damage. In 
certain design cases, the unique sources 
of loading, such as propeller slipstream 
loading, the mutual influence of 
aerodynamic surfaces, or the buffet from 
vortex impingement, may contribute to 
the fatigue damage of various structural 
components depending on the airplane 
design. Any of these sources of loading, 
which is determined to have a 
significant effect on the fatigue damage 
of a structural component, should be 
considered in the fatigue evaluation. 
However, in many cases, fatigue 
damage resulting from the effects of the 
propeller slipstream, the mutual 
influence of the aerodynamic surfaces, 
or buffet due to vortex impingement can 
be avoided by acceptable design detail. 
Therefore, paragraph (b) is restated te 
ensure a clearer understanding of the 
rule. The changes to § 23.572(b) from the 
wording in notice 86-14 are made to 
clarify the intent of the rule and result in 
no substantive changes to the 
requirements, as proposed in notice 86- 
14. 

One commenter opposes including 
fatigue requirements for the vertical 
surfaces unless load spectra 
information, or sources of this 
information, are included in the 
preamble to this amendment. This 
commenter questions “whether or not 
the published spectra data provides 
sufficient basis to specify a loading 


spectra for the vertical surfaces.” The 
FAA has established a project to 
develop more specific data on certain 
load conditions which are a part of the 
fatigue spectra for vertical 

However; since 1979, type certification 
of multiengine airplanes to SFAR-41 has 
required a fatigue evaluation of the 
empennage, including the horizontal 
stabilizer, vertical fin, and attaching 
structure. Applicants for SFAR-41 type 
certificates were able to develop fatigue 
loads spectra which were acceptable to 
the FAA. The service history on SFAR- 
41 airplanes does not indicate any 
general adverse effects associated with 
technology used to show compliance 
with the empennage fatigue 
requirements in SFAR-41. The FAA 
considers this technology applicable for 
developing fatigue loads to meet the 
requirements of this amendment to part 
23. 

The increasing use of unconventional 
empennage designs that utilize T-tail or 
cruciform configurations, for which the 
fin structure supports the horizontal 
stabilizer, adds to the importance of 
adequate fin strength. For these 
configurations, a failure of the fin could 
result in a loss of all flight stability and 
control provided by the empennage. 
Adequate fatigue strength of these 
structural elements must be ensured to 
prevent catastrophic failures. The FAA 
considers the fatigue evaluation of these 
vertical surfaces tc be essential for 
ensuring adequate strength of these 
structures. 

On many type certification programs 
(e.g., derivative models, supplemental 
type certificates), the structural design 
and anticipated fatigue environment are 
not significantly different from those of 
previously certificated airplanes. The 
provisions of § 23.572{a) relieve the 
requirement for a detailed fatigue 
evaluation if the structure, operating 
stress levels, materials, and expected 
uses are comparable, from a fatigue 
standpoint, to a similar design that has 
had extensive satisfactory service 
experience. The FAA anticipates that 
applicants will incorporate the concept 
of similar design and loading 
environment into their fatigue 
evaluation whenever warranted. 


Economic Evaluation 


The cost of compliance with the rule 
will result primarily from designing and 
certifying new part 23 airplane 
empennages, including any testing that 
may be required. Some manufacturing 
parts costs as well as operating costs 
may also be involved. 

Interviews with manufacturers 
provided wide ranging costs estimated 
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to result from both the safe life fatigue 
and fail safe requirements in the 
proposal. For example, some 
manufacturers claim that, in order to 
perform the fatigue tests, new equipment 
will have to be acquired. Others 
maintain that equipment presently used 
to conduct tests on the wing carry- 
through and/or the empennages of 
larger twin-engine propeller-driven 
airplanes could be modified to perform 
such tests on the empennages of small 
airplanes. In addition, manufacturers 
claim that costs will vary depending 
upon whether load specification 
standards are provided or have to be 
developed. 


To be conservative, the FAA has 
averaged the manufacturers’ estimated 
costs including and excluding new 
equipment. Since the rule is not intended 
to apply retroactively, no recertification 
costs have been developed. In addition 
to the costs cited above, other costs may 
result from these rules. This will be 
particularly true if engineering studies 
determine that, in order to meet the 
provisions of these rules, substantial 
changes are required in the structural 
elements of newly designed 
empennages. Some of these changes 
may result in reduced costs over time. 
For example, more resilient new 
generation materials may weigh less 
and, thus, reduce fuel costs. Also, these 
rules will reduce maintenance costs 
because fewer fatigue cracks will have 
to be repaired. It is impossible to 
estimate these effects at this time. The 
FAA, therefore, assumes in this analysis 
that these effects will offset each other. 
Table 1 sets forth the estimated costs 
that will result from the new rule. 


TABLE 1.—ESTIMATED COSTS OF 
EMPENNAGE FATIGUE RULE 


$102,662 
§1.33 


1,000,882 


‘The benefits of the empennage fatigue 
resistance requirements will be the 


prevention of fatalities, injuries and 
property damage caused by fatigue- 
related empennage structural parts 
failures. Estimating these benefits 
quantitatively is difficult because fatigue 
may have been a contributory factor in 
many accidents that were not directly 
attributed to fatigue failure. 


Accident reports for a ten year period, 
1972-82, were examined in order to 
determine the number of fatalities, 
injuries, and property damage 
atributable to empennage failures due to 
fatigue. Fourteen empennage fatigue- 
related accidents resulted in 21 
fatalities, 2 serious and 4 minor injuries. 
In addition, 10 of the airplanes involved 
in these accidents were completely 
destroyed and the remaining 4 were 
severely damaged. Based on an 
assumed statistical value of $1 million 
for each fatality, the FAA estimates that 
these accidents cost $12,379,000 for 
single-engine aircraft and $9,343,000 for 
twin-engine aircraft. 

Estimating the number of accidents 
and their costs, which the rule would 
prevent in the future, is difficult because 
to do so requires predicting the number 
of aircraft subject to that rule that will 
join the fleet in the next 10-or 20 years. 
Therefore, in this analysis the FAA took 
an alternative approach to determine 
the cost effectiveness of the rule. This 
approach divides the above historic cost 
of empennage fatigue accidents-by the 
number of aircraft in the fleet during the 
ten-year period in which they occurred, 
to obtain an average cost per aircraft for 
the period. This is assumed to be the 
average benefit per aircraft, if the rule 
were 100% effective in eliminating 
empennage fatigue accidents. This 
average potential benefit per aircraft 
was used to calculate the number of 
aircraft that would have to be 
manufactured in order for the “up front” 
cost of the rule to break even with the 
benefits that are expected to result from 
the rule. Table 2 shows that about 1,500 
single-engine and 3,000 twin-engine 
aircraft would have to be manufactured 
to achieve this goal. 


Since the start-up costs associated 
with a completely new model airplane 
are high and manufacturers must also 
cover product liability expenses as well 
as other non-manufacturing expenses, it 
is very likely that they will produce 
many more airplanes from a single 
model over a number of years than the 
1,500 single-engine or 3,000 twin-engine 
airplanes necessary to have the benefits 
equal the cost of this rule. 


Table 2.—Benefits and Costs Breakeven 
Point Analysis for Empennage Fatigue 
Regulations 


Type of Airplane 


Number of airplanes required from any model so 
that benefits equal costs 


Trade Impact Assessment 


This rule will have little or no impact 
on trade opportunities for both U.S. 
firms doing business overseas and ~ 
foreign firms doing business in the 
United States. Newly manufactured 
airplanes for the U.S. market, whether 
made by the United States or foreign 
manufacturers, will have to comply with 
the rule. Also, all newly certificated U.S. 
manufactured airplanes will have to 
meet the standards. The cost of 
compliance is minimal, ranging from 
perhaps a maximum of four percent of 
the cost of a new airplane to less than 
one percent of the cost. This added cost 
also'creates a discernible benefit, 
making the airplanes which meet the 
standards a more attractive product, 
both in the United States and foreign 
markets. 


Regulatory Flexibility Determination 


The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress to 
ensure, among other things, that small 
entities are not disproportionately 
affected by government regulations. The 
RFA requires agencies to review rules 
which may have “a significant economic 
impact on a substantial number of small 
entities.” 

The FAA defines a small airplane 
manufacturer as one with fewer than 75 
employees. It defines a substantial 
number as one that is not fewer than 11 
and that is more than one-third of the 
small entities subject to the proposed 
rules. A significant economic impact is 
defined as $14,258 per year in added 
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costs to each of these small 
manufacturers.* 

A review of the airplane 
manufacturers indicates that fewer than 
11 “small” manufacturers will be subject 
to these regulations. Therefore, this rule 

‘does not have a significant economic 
impact on a substantial number of small 
airplane manufacturers. 


Federalism Implications 


The regulations adopted herein will 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 


Conclusion 


The FAA has determined that this 
amendment is not a major rule under the 
provisions of Executive Order 12291, 
and is not significant under the 
provisions of the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). For the reasons discussed earlier, 
the FAA certifies that the amendment 
will not have a significant economic 
impact, positive or negative, under 
provisions of the Regulatory Flexibility 


1 As defined in FAA Order 2100.14A, “Regulatory 


- Flexibility Criteria and Guidance,” effective 


September 16, 1986. 


Act. In addition, this amendment will 
have little or no impact on opportunity 
for U.S. firms doing business overseas or 
for foreign firms doing business in the 
United States. The evaluation prepared 
for this action is contained in the 
regulatory docket. A copy may be 
obtained by contacting the person listed 
under “FOR FURTHER INFORMATION 
CONTACT.” 


List of Subjects in 14 CFR Part 23 


Aircraft, Air transportation, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, part 23 of the Federal 
Aviation Regulations (14 CFR part 23) is 
amended as follows: 


PART 23—AIRWORTHINESS 
STANDARDS: NORMAL, UTILITY, 
ACROBATIC, AND COMMUTER 
CATEGORY AIRPLANES 


1. The authority citation for part 23 
continues to read as follows: 

Authority: 49 U.S.C. 1344, 1354(a), 1955, 
1421, 1423, 1425, 1428, 1429, 1430; 49 U.S.C. 
106(g) (Revised Pub. L. 97-449, January 12, 
1983). 

2. Section 23.572 is amended by 
revising the title, the introductory text of 
paragraph (a), and paragraphs (a)(1), 
and (b) to read as follows: 


§$ 23.572 Wing, empennage, and 
associated structures. 
(a) The strength, detail design, and 


fabrication of those parts of the wings 
(including canards, tandem wings, and 


winglets/tip fins), empennage, their 
carry-through and attaching structures, 
whose failure would be catastrophic, 
must be evaluated under either of the 
following unless it is shown that the 
structure, operating stress level, 
materials, and expected uses are 
comparable, from a fatigue standpoint, 
to a similar design that has had 
extensive satisfactory service 
experience: 

(1) A fatigue strength investigation in 
which the structure is shown by 
analysis, tests, or both to be able to 
withstand the repeated loads of variable 
magnitude expected in service. Analysis 
alone is acceptable only when it is 
conservative and applied to simple 
structures;.or 

(b) Each evaluation required by this 
section must— 

(1) Include typical loading spectra (e.g. 
taxi, ground-air-ground cycles, 
maneuver, gust); 

(2) Account for any significant effects 
due to the mutual influence of 
aerodynamic surfaces; and 

(3) Consider any significant effects 
from propeller slipstream loading, and 
buffet from vortex impingements. 

Issued in Washington, DC, on September 
21, 1989. 


James B. Busey, 
Administrator. 
BILLING CODE 4910-13-M 
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Presidential Documents 


Proclamation 6028 of September 22, 1989 
Gold Star Mother’s Day 


By the President of the United States of America 


A Proclamation 


On special occasions throughout the year, we Americans pay tribute to those 
individuals who have helped secure for us the blessings of peace and freedom. 
On Veterans Day, we salute all those who have served in the United States 
Armed Forces. On Memorial Day, we honor those service men and women 
who have lost their lives in the line of duty. There is, however, another 
important group of Americans that deserves our recognition and gratitude— 
the American Gold Star Mothers. 


The American Gold Star Mothers have made a tremendous sacrifice for the 
sake of our country, losing sons or daughters in armed conflicts. Anyone who 
has nurtured a growing child knows that there can be no greater loss. The 
Gold Star Mothers have earned our Nation’s admiration not only for the . 
courage they have shown in the face of such suffering, but also for their 
unwavering devotion to the principles upon which our Nation was founded. 


When he first honored the Gold Star Mothers more than 50 years ago, 
President Franklin Roosevelt, citing the original resolution passed by the 
Congress, noted that “the American mother is the greatest source of the 
country's strength and inspiration.” He also recited, “we honor ourselves and 
the mothers of America when we revere and give emphasis to the home as the 
fountainhead of the state.” Today, we once again give due honor to those 
mothers whose children have given their lives in defense of the ideals of 
individual liberty and representative government. Whether they made the 
ultimate sacrifice for our country during World War II, the Korean War, the 
Vietnam Wer, or, more recently, in places such as Grenada and Lebanon, our 
Nation remembers these young men and women with solemn pride and 
= appreciation. To their mothers, we offer our deepest respect and 


In order to convey our Nation’s compassion and gratitude for the American 
Gold Star Mothers, the Congress, by Senate Joint Resolution 115 (June 23, 
1936), designated the last Sunday in September as “Gold Star Mother’s Day” 
and authorized and requested the President to issue a proclamation in observ- 
ance of this occasion. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim September 24, 1989, as Gold Star Mother's Day. I 
call upon all government officials to display the United States flag on govern- 
ment buildings on this day. I also urge the people of the United States to 
display the flag and to hold appropriate meetings in their homes, churches, 
synagogues, or other suitable places, as a public expression of the love, 
sorrow, and reverence that our Nation holds for American Gold Star Mothers. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-second day 
of September, in the year of our Lord nineteen hundred and eighty-nine, and of 
the Independence of the United States of America the two hundred and 
fourteenth. 


ee Gp Out 


Filed 9-25-89; 10:26 am] 
Billing code 3195-01-M 
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